
(

l.

(ii) Second, Claimant ] would need to establish that the mitigation measures caused

the claimed damage . In this respect, the lack of mitigation measure s may not be
seen as the cause of the damages incurred by curtailments. It could only be seen as
having caused the damage, which could have been recouped through appropriate
mitigation measures. In this respect however, it is uncertain how the Board would
have decided with regard to the time, nature and scope of these measures, which
are all important factors when determining the causality between the lack of such
measures and the damage. Claimants are however claiming for the entire damage
caused by the curtailments, and not just for those damages which could have been
recouped through appropriate mitigation measures (see below section D)..

(iii) Third , curtailments started in October 2006 and continued until ISMay 2007, at
which point the operation of the Hamaca Project had already been taken over by
PDVSA. Therefore, even if a Board Meeting had been held and assuming the
participants would have agreed on adequate mitigation measures, such mitigation
measures could not have been implemented on time. Therefore, any potential
causal link between the lack of Board Meeting and damages caused by the lack of
mitigation measures would have been broken by the implementation of the
Nationalization Law] 975.

(iv) Finally , with regard to the question whether mitigation measures would have been
possible before May 2007, as alleged by Claimant 1 who contends that mitigation
measures could have been implemented within the framework of the
curtailments, 21 5 Claimants have failed to sufficiently establish this fact. In

particular, the record does not show any letter in which Claimant I would have
requested such mitigation measures after each specific curtailment period. The
record shows only one letter addressed to PDVSA and the Energy Ministry of 8
February 2007 (see above para 89) .216 Claimant 1 has also not sufficiently

substantiated what specific mitigation measures could have been taken, and its
contentions are based on the general assumption that certain kinds of mitigation
measures would generally have been possible .

259. Consequently, the Arbitral Tribunal is of the opinion that Claimant 1 has failed to establish a
sufficient causal link between the claimed breach of the Hamaca Association Agreement by
Corpoguanipa and the damages claimed by Claimant 1, so that Corpoguanipa may not be held
liable for such damage.

4. PDVSA 's Liability

(a) Legal Basis

260. Claimants base their claim on the PDVSA Hamaca Guaranty concluded between PDVSA and
Phillips Venezuela, Arco, and Texaco. The relevant part of the PDVSA Hamaca Guarantee
prov ides as follows (for the English trans lation, see above para 66) :

4. PDVSA 's Liability

(a) Legal Basis

260. Claimants base their claim on the PDVSA Hamaca Guaranty concluded between PDVSA and



"4. EI Fiador, como fi ador solidario y pr incipa l pagado r, adic ionalmente

garantiza irrevocable e incondiciona lmente a eada una de las Partes

Extranjeras el debido y pu ntual cumplimiento de todas las obligaciones de

[Corpoguanipa} corfo rme al Convenio y los Conven ios Relacionados. Si

[Corpoguanipa] deja de cump lir cualesquiera de tales obligacio nes en la

f orma y en el plazo requeridos por el Conven io 0 el Convenio Relacionado

correspondienie, el Fiador cump lira 0 hard cumplir tales obligaci ones

inmediatamente al serle solicitado por cualquier Parte Extranjera. EI

Fiador, por media de la presente Fianza, expresamente convie ne en cumplir

o hacer cumplir dicha obligacion al serle solicitado por cualq uier Parte

Extranjera actuando individualmente, independientemente de que las otras

Partes Extranjeras se adhieran a tal solicitud.

[ ...]

7. Las obligac iones del Fiador estaran limitadas a una garantia de: (i) el

pago por [Corpoguanipa] de cualesquiera Aportes al Proyecto que a esta Ie

corresponda hacer y otros pagos que deban ser hechos exclusivamente por

[Corpoguanipa} (y no conj untamente por las Partes) confo rme al Convenio

(incluyendo [. ..J) y los Convenios Relacionados, (ii) el cumplimiento de

[Corpoguanipa] de las obligaciones de acuerdo con el Convenio y los

Convenios Relacionados que correspondan exclusivamente a

[Corpoguanipa] (en contraposicion a las obligaciones conjuntas de las

Partes) , (iii) el pago de la cuotaparte de [Corpoguanipa], segun se

determine eonfo rme al Convenio 0 al Conve nio Relacionado

correspondiente, de todos los pagos que a las Partes les pueda correspo nder

haeer conjuntamente de aeuerdo al Convenio 0 a cualquier Convenio

Relacionado, (iv) el cumplimiento, y el pago de los daiios resultantes del

incumplimiento, por parte de [Corpoguanipa], de su cuotaparte de

cualesquie ra obligaciones conjuntas de las Partes de aeuerdo con el

Convenio 0 cualquier Convenio Relacionado , y (v) el pago de la cuotaparte

de [Corpoguanipa}, segun se determin e eonf orme al Convenio 0 a/ Convenio

Relacionado correspondiente, de eualesquiera danos resultantes del

incumplimiento por las Partes de obligaciones eonjuntas de las Partes de
acuerdo con el Convenio 0 cualquier Convenio Relacionado. H(emphasis
added)

(b) Reminder ofthe Parties ' Position

261. Claimants contend that, to the extent that PDVSA failed to step into the shoes of
Corpoguanipa and ensure the proportionate allocation of the curtailments and/or the
mitigation of the disproportionate impact of such allocation, it breached Section 4 of the
PDVSA Hamaca Guaranty and is thereby liable for any damages resulting from such breach
and suffered by Claimant 1.

262. Respondent' s position is largely based on the argument that Section 13 of the Hamaca
Association Agreement did not impose any obligation on Corpoguanipa itself. Respondent
does not contest that in case Corpoguanipa is held liable under Section 13 of the Hamaca
Association Agreement, this would trigger PDVSA's liability under the PDVSA Hamaca
Guaranty .

(c) Scope ofthe PDV~""'A Hamaca Guaranty
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PDVSA Hamaca Guaranty and is thereby liable for any damages resulting from such breach
and suffered by Claimant 1.

262. Respondent' s position is largely based on the argument that Section 13 of the Hamaca
Association Agreement did not impose any obligation on Corpoguanipa itself. Respondent
does not contest that in case Corpoguanipa is held liable under Section 13 of the Hamaca



(i)

(

(

ob ligation on Corpoguanipa, no guarantee obl igation of PDVSA can arise from these Sections

13. 1 and 13.2.

264 . Further, although the duty to call a Board Meeting was an obligation specific to

Corpoguanipa, the Arbitral Tribunal however considered that the link between the lack of
Board Meet ing and the damages claimed by Claimant I was insufficient ly established, so that

Corpoguanipa could not be held liab le for the damages claimed. Consequently, the fa ilure to
hold a Board Meeting may also not tri gger PDVSA's liabili ty to compensate Claimant 1 for
such damages.

5. Second Conclusion

265 . Conse quently, the Arbitral Tr ibunal finds that

Claimant I ' s right to raise claims under the PDVSA Hamaca Guaranty in re lation

to the damages incurred through the productio n curta ilments has not exti nguished;

(ii) Corpoguanipa is not liable for the damages claimed by Claimant 1, and PDVSA is
therefore also not liable for any such dam age under the PDVSA Hamaca

Guaranty;

(iii) Claimant 1's claim for payment of USD 102,910 ,000 is hereby rejected.

D. CALCULATION OF DAMAGES

(

266. As set out above (see above paras 142 and 147), Claimants request from Respondent the
payment of USD 62,28 0,000 w ith regard to the Petrozuata Project and of USD 102,910 ,000

C with regard to the Hamaca Project.

267. In view of the Arbitral Tribuna l's above conclusion that PDV SA may not be held liable for
the damages claimed by Claimant 1 (see above paras 259 and 263-265), Claimant's I claim
for damages of USD 102,910,000 may not be sustained and must therefore be rejected.

268. The present section will therefore deal only on damages claimed with regard to the Petrozuata

Project.

1. Claimants' Claims/or Damages

269 . Claimants conten d that, due to PDVSA 's failure to comp ly with its obligation under the
PDVSA Petrozuata Guaranty, they received substant ially less income than they were entitled
to receive under the terms of the Petrozuata Side Letter and the PDVSA Petrozuata Guaranty.

By depri ving them of these fund s, Claimants have missed opportunities to invest them, while
PDVSA realized income by investing money prope rly belonging to the Claimants, Claimants

are therefore claiming for compensation of this lost income and request pre- and post-Award
compound interest at a comm ercia lly reasonable rate .217

269. Claimants contend that, due to PDVSA's failure to comp ly with its obligation under the

PDVSA Petrozuata Guaranty, they received substantially less income than they were entitl ed
to receive under the terms of the Petrozuata Side Letter and the PDVSA Petrozuata Guaranty.

266. As set out above (see above paras 142 and 147), Claimants request from Respondent the
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219

270. This lost income and the appropr iate compound interest is calcu lated and presented in two

Reports prepared by Mr. Manuel Abda la on behalf of Claimants, the first one dated

10 December 2010 (hereinafter "CL Damage Report I") , and the second one dated 10 August

2011 (hereinafter "CL Damage Report II"). Mr. Manuel Abdala gave also further oral
. duri h H . 218test imony unng tt e ean ng .

271. In summary, the aim of Mr, Manuel Abdala's analysis was "to assess the quantum of damages

associated with their losses suffered due to the crude oil production and sales curta ilments

imposed on the Petroz uata and Ham aca Projects between 1 November 2006 and 15 May 2007

as a result of Venezuela ' s membership in OPEC".21 9

272. In doing so, Mr. Manuel Abdala adopted the follo wing method: 22o

"2. For the purposes of this analysis, f have fi rst quantified the size of extra
heavy crude oil (EffC O) production reductions and the differential export
volumes of syncrude that would have been sold in the absence of OPEC
mandates notified by the Venezuelan Ministry of Energy and Petroleum
(MENPET). I have obtained the volumes of the curtailed syncrude oil sales,
and then have valued such volumes fro m November 2006 through May 15,
2007 by looking at the average monthly prices at which the curtailed volumes
could have been sold in the marketplace [ = 'Nominal Lost Profits']. Next, J
have subtracted all relevant incremental costs, royalties and taxes that could
have applied to the curtailed sales to obtain a figu re of Claimants ' lost
profits fo r the Petrozuata and Hamaca Projects. Finally, to compute
damages, J have taken into account Claimants ' respective shareholdings in
the Petrozuata (50.1%) and Hamaca (40%) Projects to allocate the amount
of lost profits accruing to each Claimant [ = 'Computed Nominal Lost
Profits '].

Mr. Manuel Abdala then updated the Computed Nominal Losses in each of the Projects to

31 July 2011 (= ' Actualized Nominal Lost Profits ') by applying the corresponding Project's

cost of equity; such rate representing the opportunity cost to shareholders for the lost profits

not collected by Claimants. In determining the appropriate cost of equity Mr. Manuel Abdala

used the Capital Asset Pricing Method and concluded to a cost of equity of 10.55%) for the

Petrozuata Project.v"

273. Based on Mr. Manuel Abdala' s calculation s, the damages suffered by Claimants including

compound interest amount to USD 59,710 ,000 as of 30 July 2011. 222

274. Thi s amount was further updat ed by Claimants to 31 December 20 11 reachin g

USD 62,280 ,000, using the cost of equity of 10.55% determined by Mr. Manue l Abdala.223

275. In addition, Claimants are claiming pre-award compound interest, at a commercially

reasonable rate, which is the cost of equity for each of the Petrozuata and Hamaca Projects,

between the time of the latest damages update and the time of the award, and post-award

compound interest, at a commercially reaso nable rate , which is the cost of equity for each of

Transcripts p. 418 I. 20 to p. 495 I. 4.
CL Damage Report I. paras 2-4.

220 r"T ro. .__ n ~ T ,... A

USD 62,280 ,000, using the cost of equity of 10.55% determined by Mr. Manue l Abdala.r'"

275. In addition, Claimants are claiming pre-award compound interest, at a commercially

reasonable rate, which is the cost of equity for each of the Petrozuata and Hamaca Projects,

between the time of the latest damages update and the time of the award, and post-award

compound interest, at a commercially reasonable rate , which is the cost of equity for each of



the Petrozuata and Hamaca Projects, until the date the compensation is paid (see above

para 142).

2. Respondent 's Position

276. Respondent contends that there is only one provrsion In the Petrozuata Association
Agreement which provided for compensation in case of production curtailments and which
could therefore have given rise to a related guaranty obligations of PDVSA, i.e. Section 9.07.
However, not only has CPZ not relied upon those provisions, but it fails even to mention
them. The reason is that the compensation mechanism set forth in Section 9.07 of the
Petrozuata Association Agreement would not have given rise to any compensation obligation
on the part of Maraven and, therefore, PDVSA would have had no obligations under the
Petrozuata Guaranty.

277. This position is further confirmed and substantiated in two reports prepared by Mr. Vladimir
Brailovsky, the first one dated 10 May 2011 (RSP Damage Report I) and the second one
dated 10 November 2011 (RSP Damage Report II). Mr. Vladimir Brailovsky gave also further
oral testimony during the Hearing. 224

278. In summary, the aim of Mr. Vladimir Brailovskys reports was to:225

" (i) Calculate the amount of compe nsation, if any, that would have been
payable by Maraven for the claimed discriminatory curtailments imposed on
the Petrozuata Project, applying the provisions in Section 9.07 of the

Petrozuata Association Agreement.

(ii) Calculate the amount of compensation, if any , that would have been
payabLe by Corpoguanipa f or the claimed discriminatory curtailments
imposed on the Hamaca Project, applying the provisions in Article XIV ofthe
Hamaca Assoc iation Agreement. "

279. The methods of calculation used by Mr. Vladimir Brailovsky were those set forth in Sect ions
9.07(b) and (c) of the Petrozuata Association Agreement and led him to the conclusion that a
compensation would only be payable under the following circurnstancesr'r''

" (i) Compensation was payable only in respect ofeconomic damage suffered
as a result of an action by the Venezuelan Government that constituted a
"Discriminatory Action. "

(if) If the economic damage f rom the Discriminatory Ac tion was less than
U8$6.5 million (in 1994 dollars) in the fiscal year in question, no
compensation would be payable.

(iii) If the economic damage fr om the Discriminatory Action was greater
than US$6.5 million (in 1994 dollars) but less than W)'$75 million (in 1994
dollars) and the price of Brent crude oil was less than US$25 per barrel (in
1994 dollars) in the fi scal year in questio n, then the compensation payable
wouLdbe the amount calculated in accordance with the sliding scale fo rmula

set fo rth in Section 9.07(b) ofthe Petrozuata Association Agreement.

(if) If the economic damage f rom the Discriminatory Ac tion was less than
U8$6.5 million (in 1994 dollars) in the fi scal year in question, no
compensation would be payable.

(iii) If the economic damage fr om the Discriminatory Action was greater
than US$6.5 million (in 1994 dollars) but less than U8$75 million (in 1994
dollars) and the price of Brent crude oil was less than US$25 per barrel (in
1994 dollars) in the fi scal year in questio n, then the compensation payable



(tv) If the economic damage from the Discriminatory Action was greater than
US$75 million (in 1994 dollars) and the price of Brent crude oil was less
than US$25 per barrel (in 1994 dollars) in the fisca l year in question, then
the compensation payable would be the greater of the amount calculated in
accordance with the sliding scale fo rmula setforth in Section 9.07(b) of the
Petrozuata Association Agreement and 25% ofthe actual economic damage.

(v) If the economic damage fr om the Discriminatory Action was greater than
US$6.5 million (in 1994 dollars) but less than US$75 million (in 1994
dollars) and the price ofBrent crude oil was equal to or greater than US$25
per barrel (in 1994 dollars) in the fisca l year in question, no compensation
would be payable.

(vi) If the economic damage fro m the Discriminatory Action was greater than
US$75 million (in 1994 dollars) and the price of Brent crude oil was equal to
or greater than US$25 per barrel (in 1994 dollars) in the fi scal year in
question, compensation would be limited to 25% of the actual economic
damage. "

c
280 . Based thereon, Mr. Valdimir Bra ilovsky concluded that under the compensation provisions of

the Petrozuata Association Agre ement, CPZ would not have been entitled to compensation
from Maraven for the damages it claims in this Arbitration as a result of the curtailments.r"

3. Relevant Issues and Analysis

(a) Main Damages

281. First of all , it is important to note and stress that the reports submitted by each side ' s experts

regarding the calcu lation of compensation for damages each rely on different assumptions and

c- therefore also on a different basis for assessment:

(i) The assessment made by Mr. Manuel Abdala is based on the assumption that PDVSA

is liable for the tota l value of any losses incurred by the Claimants due to the crude oil

curtailments resulting fro m Venezu ela 's membership in OPEC.228 It is therefore not

linked to any particular provi sion of the Petrozuata Association Agreement.

(ii) The asse ssment made by Mr. Vladim ir Bra ilovsky is based solely on Sect ion 9.07 of
the Petrozuata Association Agreement, which applies to the case where a fore ign party
to the Joint Venture, e.g. Claimant 2, suffers "Sign ificant Economic Damage" as a
result of Discriminatory Act ions in a parti cular fiscal year.229

Both experts have acknowledged the difference in their assumptions and basis for
assessment.230

227

228

229

230

RSP Damage Report I paras 14-18; RSP Damage Report II para 4.
RSP Damage Report I para 15;
See Transcripts p. 515 L L3- l8, and further until p. 517 1. 12.
In CL Damage Report II, Mr. Manuel Abdala stated that ,,(t]he fu ndamental difference between my
assessment of damages and Mr. Brailovsky's assessment of compensation is that each of us has been

- - - - - - - - - - - - - - - -- - - - - - - - - - J - - - - - - - - - - - - -- r--- - - --- - -- - - -"-- --- ..; - ----

Both experts have acknowledged the difference in their assumptions and basis for
assessment.230



282. The Ar bitral Tribunal has concluded that PDVSA was to be held liable under the PDVSA

Petrozuata Guaranty for any dam age or loss resulti ng from Maraven' s failure to comply w ith

its obligations under the Petro zuata Side Letter, in particul ar the obligation to absorb the

re levant production curtailments (see above para 235 as we ll as paras 2 12-2 17, 22 9 and 234) .

Such liability wa s es tab lished based on the PDVSA Petrozuata Guaranty in connection with a

breach by Marave n of th e Petrozuata Side Let ter, and is not estab lished or otherwise re lated to

Sect ion 9.0 7 of the Petrozuata Assoc iation Agreement.

283. Conseq uently, the assessment and ca lculat ions made by Mr. Vladim ir Brailovsky, which are

based on Sect ion 9.07 of the Petrozuata Association Agree ment and re late to Di sc riminatory

Actions, are irre leva nt to the determination of the adequate compensation to be paid in the

present case.

284. However, Mr. Vladimir Brailovsky has expressed in his reports certain criticism concerning

the methodology used by Mr. Manuel Abda la. To the extent that such cr itic ism applies to the

calculat ion of damages conducted by Mr. Manue l Abda la fo r the Petrozuata Project , it should

( be examined by the Arbitra l Tribuna l.23
!

285. It appears that Mr. Vlad imir Brailovsky 's cnticrsm and othe r main di fferences between

C laimants ' expert an d Respondent 's expert w ith regard to the Petrozuata Project concern the

following aspects:

(

(

(

(i)

(ii)

Mr. Manuel Abdala has computed product ion vo lumes in the absence of the crude

oil curtailments, in the sense that he has relied on the difference between the

max imum vo lume of production allowed under the curtailments and the

productio n vo lume forecasted in Petrolera Zuata's business plan, witho ut

accounting for a pro rata app licat ion of the OPEC quota reducti ons.v' '' According

to Mr. Vladi mir Bra ilovsky, this wo uld be inap propriate as curtai lments at certai n

level s would not have constituted Discr im inatory Actions und er the Petrozuata

Association Agreement and , therefore, the vo lumes rep resen ted by those

percentage reductions sho uld not be included in the calculat ion of economic

damage for purposes of dete rmining compensation under the Pet rozuata

A .. A 233ssoctation greement.

Mr. Vlad im ir Brai lovsky contends th at Mr. Manue l Abdala's ass essment fa ils to

account for the fact that production of December 2006, which was free from crude

oil curtailments , has compensated C laimants fo r the effects of the crude oil

curta ilme nts effec tive during the previous month ofNovem ber 2006.234

231

232

provisions in Article XIV of the association agreement relating to the Hamaca Proj ect (the "Hamaca
Association Agreement") and Section 9.07 of the association agreement relating to the Petrozuata
Project (the "Petrozuata Association Agreement, " and, together with the Hamoca Association
Agreement, the "Association Agreements ")" (para 3) (see also Transcripts p. 5 15 I. 13 to p. 517 I. 12).
Criticism whic h is directed only at the calculation of damages in the Hamaca Project will not be
addressed, given that the Arbitral Tribunal concluded that PDVSA may not be held liable for any such
damages (see above para 265).
RSP Damage Report para 16 footnote 12; see also Transcripts p. 435 l. 22 to p. 440 l. 12. See further CL
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curtailments effect ive during the prev ious month ofNovember 2006.234

account ing for a pro rata application of the OPEC quota reductions.232 According



(iii) While Mr. Brailovsky takes into account production volumes and curtailment data

for the full calendar year of 2007, Mr . Manuel Abdala has taken into account

production volumes only until 15 May 2007, when the operations were taken over

by PDVSA, and has further relied on monthly production profiles instead of using
the average daily production of each year.235

286. The Arbitra l Tribunal will deal with each of these crit icisms separately:

(i) With regard to Mr. Manuel Abdala 's reliance on computed production volumes in
the absence of the crude oil curtailments: To the extent that the Arbitral Tribunal

has concluded that Maraven was liable for the totality of the curtailments based

on the Petrozuata Side Letter , there is no ground for distinguishing between

disc riminatory and non-discriminatory curtailments and Claimants are therefore

entitled to rely on the difference between forecasted production volumes and

maximum production volumes allowed under the curtailments.

(ii) With regard to the possibility of recouping production losses in December 2006:
The Arbitral Tribunal agrees with Mr. Manuel Abdala's reply to Mr. Vladimimr

Brailovsky's criticism.v'" i.e. that there is no evidence in the record indicating that

production losses could and actually had been recouped in December 2006.

Consequently, Claimants did not have to take any such recoupment into

consideration in their damage calculation.

(iii) With regard to the period to be taken into consideration to calculate relevant
production volumes: The Arbitral Tribunal considers that when calculating losses

suffered by Claimants due to production curtailments, these calculations may only

take into account relevant data concerning actual and/or but for production

volumes from the first relevant curtailments (i.e. November 2006) until the take

over by PDVSA of the Petrozuata Project (i.e. 15 May 2007). Indeed, the Arbitral

Tribunal sees no reason why production levels achieved after the take-over of the

Proj ect should be taken into account by Claimants when calculating the loss

incurred before such take-over. This would be all the more inappropriate as

curtailments were lifted on 16 May 2007 , i.e. immediately after the take-over, and

following production volumes would be in no relation to production volumes

achieved before the take-over.

287. Consequently, regardin g the above mentioned po ints, the Arbitra l Tribunal sees no reason to

depart from the data re lied upon by Mr. Manuel Abdala in his reports.

288. The Arbitral Tribunal will therefore rely on the nominal value of losses determined by

Mr. Manuel Abdala, i.e. USD 38,500,000 ? 37

(b) Pre-Award Interests up to 31 December 2011

289. There is a further point of major disagreement between the Part ies, which concerns the

app licab le interest. Wh ile Mr. Manuel Abda la chose to apply a rate of 10.55% corresponding

depart from the data re lied upon by Mr. Manuel Abdala in his reports.

288. The Arbitral Tribun al will therefore rely on the nominal value of losses determined by

Mr. Manuel Abdala, i.e. USD 38,500,000 ? 37

(b) Pre-Award Interests up to 31 December 2011



to the equity cost of the relevant funds, Respondent contends that any damage payable to
Claimants may only be subject to interests at LlBOR rate. Respondent bases its position on
the argument that the LIBOR rate is the rate, which was specifically envisaged by the Parties
in Section 9.07 of the Association Agreement (even though it was envisaged with regard to

( Discrim inatory Actions).238

290. In determining the cost of equity, Mr. Manuel Abdala relies on the Capital Asset Pricing
Method ("CAPM") and using data from US capital markets.239According to the CAPM, the
cost of equity (Ke) is calcu lated according to the following formula Ke=Rf +f3 x[E(r/lJ - rJ ,

where:

(

(

c

(

291.

r,tis the risk-free rate of return;

E(rm) is the expected rate of return on the overall market portfolio;

Etrmi-rf s» the market risk premium;

~ is the systematic risk of the equity (beta).

Applying this method, Mr. Manuel Abdala concluded to the following cost of equity using a
lambda value of 0.553 for weighting project exposure to country risk in the cost of equity
calculation:

Risk Free Rate 4.63% 4.63%

Market Risk Premium 4.91% 4.91%

Project Beta: Based on S-year Betas 0.63 0.63

Unlevered & Adjusted US Beta 0.54 0.54

Project DIE (Same as US ) 36.0"10 36.0%

Project Tax Rate 50.0% 50.5%

Pro ject Country Risk Exposure 2.81% 2.81%

5-year EMlI Vz Spread 507.6 507.6

Country Risk Exposure Factor (Lan1Jda) 0.55 0.55

Cost of EqUity 10.56% 10.55%

Source: LECG Loss Model (LECG-002)

292. Updating the nominal value of losses of USD 38,500,000 (see above para 288) by applying
this cost of equity at 10.55% and applying an annual compounding method, Mr. Manuel
Abdala concludes to a total value of losses of USD 56,330,000 as of 31 December 20 I0 and
of USD 59,710,000 as of 31 July 2011.240 During their Closing Statements at the Hearing,

238 RSP SoD para 60 footnote 121 and RSP Rejoinder para 134 footnote 319. See also Transcripts p. 491 l. 2

Sou(ce:-LECG Loss Model (LECG-002 )

292. Updating the nominal value of losses of USD 38,500,000 (see above para 288) by applying
this cost of equity at LO .55% and applying an annual compounding method, Mr. Manuel

Market Risk Premium 4.91% 4.91%



Claimants ' have further updated the amount of USD 59,710 ,000 to USD 62,280, 000 as of 31

December 2011, based on a "straight fo rward app lication ofthe costs ofequity" .24 I

293 . Respondent' s main argument has been to say that Claimants are not entitled to any

compensation under the Petrozuata Association Agreement, in particular not under the

indemnity provisions of the Agreement, i.e. Section 9.07 (see above para 276) . It has further

raised concerns as to the high level of interest, i.e. 10.55%, to which 1vII . Manuel Abdala

arrives, and stressed the fact that a rate similar to the LIBOR rate should apply.242 However,

neither Respondent nor its expert Mr. Vladimir Brailovsky have challenged the specific

formula or the specific compone nts thereof used by Mr. Manuel Abdala.

294. The first question is thus whether the Arbitral Tribunal should apply the cost of equity as

suggested by Claimants ' experts, or rather rely on the LIBOR Rate as argued by Respondent.

295. As mentioned above (para 286(i)), the Arbitral Tribunal concluded to Maraven 's liability

based on the Petrozuata Side Letter, and not on the provisions of the Petrozuata Association

Agreement relating to Discriminatory Actions. Con sequently, the LIBOR rate retained in

Section 9.07 of the Agreement does not directly apply to the present claim for damages.

Although this was subject to discussions among the Arbitral Tribunal, the majority is not

convinced by Respondent 's arguments regarding the appropriateness of the LIBOR rate for

the following reasons:

r
1-.

(i) First, the scope of Section 9.07 of the Petrozuata Association Agreement as well as

the reference to the LIBOR rate are both limited to indemnity for Discriminatory

Actions. As such, it would not be appropriate to extend any principles or rates

referred therein to compensation schemes granted under different provisions of the

Agreement or under the further contractual documents related thereto. Other

provisions referring to rates (Article IV) only address failures to fund the project

and are therefore also not appropriate to address a damage resulting out of a

contractual breach.

(ii) Second, while interest rates may serve different purposes, the purpose of such rates

with regard to compensation of damages for contractual breach is generally to

ensure full compensation of a claimant by restoring it to the position it would have

enjoyed if the contractual breach he suffered had not occurred. In the present case,

Claimant 2 is a supplier of capital for a project from which it expected to receive

certain cash flows, from which it also expected to obtain a rate of return. Under

such circumstances, the interest rate to be applied should meas ure the opportunity

cost of capital, i.e. the cash flows Cla imant 2 was dep rived of as a result of

Respondent's contractual breach which, had they been timely received by

Claimant 2, it would have had the opportunity to app ly them to the Project or some

alternative productive use. On the contrary, the principle of full compensation

would not be satisfied.

such circumstances, the interest rate to be applied should meas ure the opportunity

cost of capital, i.e. the cash flows Cla imant 2 was dep rived of as a result of

Respondent's contractual breach which, had they been timely received by

Claimant 2, it would have had the opportunity to app ly them to the Project or some

alternative productive use. On the contrary, the principle of full compensation

would not be satisfied.



(iii) Third, relying on the cost of equity as well as the 'Discounted Cash Flow ' metho d

and the CAPM methods is a wide ly recognized method of determining the
opportunity cost of the lost cash flows or incomes.243

(iv) Finall y, while Respondent has criticized 1\1r. Manuel Abdala' s reliance on the cost
of equity method, it has not challenged or otherwi se provided alternati es to Mr .
Manuel Abdala's bases for the calculation of the 10.55% interest rate or the
mathem atics of such calculation. For that reason, the majority of the Arbitral
Tribunal therefore sees no reason to deviate from the calculations prov ided by Mr.

Manuel Abdala.

The last issue is to determine whether the Arbitral Tribunal should apply simple or comp ound

interest.

c:

Claimants have requested the application of compound interests based on the main reasons
that only compound interest would be in accordance with the principle of full compensation

of damages, and that failure to grant compound interest would represent an unwarranted
departure from current arbitral practice. In addition, neither Venezuelan law nor the ICC
Rules would in any way fetter the Arbitral Tribunal's discretion in this regard.244

298 . Respondent has not challenged Claimants' request for compound interests, nor has it objected

to Claimant's calculation of such compound interest.

( 299. Based on the valuation model used by Mr. Manuel Abdala it appears that he has compounded

the cost of equity on annual basis from October 2006 to July 2011 .245

300. After discussing the appropriateness of compound interest as calculated by Mr. Manuel
Abdala, the majority of the Arbitral Tribunal found no justifiable reason to depart from the
calculation method he adopted.

301. The Arbitral Tribunal will therefore rely on the updated value of losses determined by
Claimants as of 31 December 201l , i.e. USD 62,280,000.

(

296.

297.

(

(c) Pre-Award Interestsfrom 1 January 2012 to Date ofthis Award

302. In their Reply , Claimants raised a request for pre-award compound interest to be awarded at a
commercially reasonable rate, which is the cost of equity for each of the Petrozuata and
Hamaca Projects, between the time of the latest damages update and the time of the award
(see above para 142).

303. The majority of the Arbitral Tribunal sees no reason to treat pre-award interests from 1
January 2012 to the date of this award differently from interests granted for the period prior to

1 January 2012 .

243 Arthur Rovine, Damages in Investor-State Arbitration, in Contemporary Issues in International
Arbitration and Mediation. pp. 78-80; Mark Kantor, Valuation for Arbitration, Kluwer 2008, Chapter
1;Anthony Charlton, Discounter Cash Flows - Part 2, valuation and the financial crisis, available on

303. The majority of the Arbitral Tribunal sees no reason to treat pre-award interests from 1
January 2012 to the date of this award differently from interests granted for the period prior to

1 January 2012 .



(i)

(

304 . Consequently , relying on the updated value of losses determined by Claimants , i.e.

USD 62,280,000 as of 31 December 2011, the updated amount as of 15 September 2012 is of

6 746USD 66,87 ,773.81.-

(d) Post-Award Interests

305 . With regard to post-award interests, the question arises whether there are any grounds for

diverging from the method and rates applied to pre-award interests.

306. The damage incurred by the passing of time is largel y the same after the issuance of the award

or before its issuance. However , through the issuance of the award, the dispute concerning the

liability and the amount of the damage is resolved. As such, the amount granted in the award

is fully due. While Claimants have requested post-award compound interests, they have not

specified the period for compounding (see above paras 142 and 302). As to Respondent, it has

not raised any specific objection towards any sort of interest compounding (see above para

298). Consequently, while the Arbitral Tribunal sees no reason to adopt a different rate than

for the pre-award interests, its majority considers that it is appropriate to compound the

interests on a quarterly basis .

307. The Arbitral Tribunal will therefore apply an interest of 10.55%, as of the date of receipt by

the Parties of this Award, compounded on a quarterly basis .

4. Third Conclusion

308. Consequently, the Arbitral Tribunal finds that

The nominal value of losses incurred by Claimant 2 is fixed at

USD 38,500,000, and the updated value of such losses as of

15 September 2012 is fixed at USD 66,876 ,773.81;

(ii) Respondent is ordered to pay to Claimant 2 an amount of USD 66,876 ,773 .81,

plus interests of 10.55 % compounded on a quarterly basis as from the date of

receipt of the present Award and until date of payment.



310.

248

247

(

( '

l,.

E. TAX ISSUES

1. The Parties ' Position

309. With regard to the Petrozuata Project, Claimants have requested "appropriate protection from
double taxation" (see above para 142 lit. h). During the Hearing, Claimants further clarified
this request to mean the following:247

"[ ..] we are effe ctively seeking an order from this tribunal that, in the event
CPZ is taxed with respect to its share of the award, then PDVSA must either
pay the tax on CPZ's behalf, or indemnify CPZjor any taxes it is required to
pay at the same time. "

The reason for such request is the following: In its damage computation, Mr. Manuel Abdala
already took into account and deducted taxes payable by CPZ in Venezuela, in particular the
ITAX.248 In other words, the amount of damages claimed by Claimants for the Petrozuata

Project is already net of taxes. Therefore, in case for any reason the Venezuelan government
decided to apply any tax on the compensation granted to Claimants under this award, this
would constitute a sort of double taxation against which Claimants should be prctected.r'"

311. Respondent has not raised any specific obj ection to this request with regard to the Petrozuata
Project.250

2. Relevant Issues and Analysis

312. The question is whether the Arbitral Tribunal should take into account taxes, which may
potentiall y apply to the payment by Respondent of the compensation afforded to Claimants
under this award.

313. The Arbitra l Tribunal considers that the issue of potential taxes is relevant to the extent that
such taxes may adversely affect the amount received by Claimants. Given that the amount
claimed by Claimants is already net of taxes, any additional taxes applying to the amount
granted under this award would undermine the principle of full compensation of the damage

incurred.

314. In view thereof, and given that Respondent has not raised any specific objection to Claimants'
request for adequate protection from double taxation, the Arbitra l Tribunal considers it
justified to take measures ensuring that the amount effectively received by Claimants under

this award corresponds to the amount of compensation granted, and that any taxes applying to
the payment of such compensation by Respondent be borne by the latter.

Transcripts p. 669 l. 13-20,
CL Damage Report I paras 28-30; CL Closing Statement, sl ide 69.

249 Transcripts p. 666 1. 2 to p. 669 l. 20.
250 Respondent did obiect to the ore-tax assessment made bv Mr. Abdala with rezard to the Hamaca PrRiectJusllueu to iaxe measures eu:::;url1lg mal uie aUIOUIll elle~llvelY recer veu oy \...,IaIIIJanlS U uer

this award corresponds to the amount of compensation granted, and that any taxes applying to
the payment of such compensation by Respondent be borne by the latter.



(ii)

315. The amount of compensation granted to Claimants under this award shall therefore be granted

on a "net of taxes" basis and any taxes applying under Venezuelan law to the payment of such
net amoun t shall be borne by Respondent.

3. Fourth Conclusion

316. Consequently, the Arbitral Tribunal finds that the amount of compensation granted hereunder
is granted on a ' net of taxes' basis and that any taxes applying under Venezuelan law to the
payment of such net amount shall be borne by Respo ndent so that the amount effectively
received by Claimants after deduction of all applicable taxes corresponds to the full amount

granted hereunder.

F. ARBITRATION COST

1. The Parties ' Position

317. Claimants and Respondent conclude that the costs should be borne by the oppos ing side and
claim compensation for their arbitrat ion and legal costs. In this regard, the Parties ' requests
for relief are as follows:

(i) Claimants have requested to be awarded "the costs ofthe arbitration and all ofthe
Claimants' reasonable legal fe es, expenses and other costs incurred in connection
with the arbitration and any related litigation, including internal costs" (see above
para 142).

Respondent has requested that "Claimants be required to pay all costs of these
proceedings" (see above para 149).

318. In their Statement of Costs (see above para 126), Claimants have filed a tota l amount of
USD 5,698,290 .65, split as follows:

(i) USD 4,910,723.66 for legal and other external expert fees ;251

(ii) USD 377,566.99 for disbursements, travel and other charges;252

(iii) USD 410,000 for arbitrators' fees and expenses and ICC administrative costs .

319 . In its Statement of Costs (see above para 126), Respondent has filed a total amount of
USD 4,691,217 .18, split as follows:

(i) USD 4,005,550.2 5 for legal and other external expert fees ;

(ii) USD 275,666.93 for disbursements, travel and other charges;

(iii) USD 410,000 for arbitrators' fees and expenses and ICC administrative costs.

25 t

252

This item includes the total amount of legal fees of USD 4,186,341 .88 + the LECG I Compass Lexecon
fees ofUSD 724,381.78 (= usn 4,910 ,723 .66).

319 . In its Statement of Costs (see above para 126), Respondent has filed a total amount of
USD 4,691,217 .18, split as follows:

(i) USD 4,005,550.25 for legal and other external expert fees;

(ii ) USD 275,666.93 for disbursements, travel and other charges;














