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MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS MORIS BERACHA, 

FRACTAL FUND MANAGEMENT, LTD., FRACTAL L HOLDING, LTD.,  

FRACTAL P HOLDING, LTD., NORTHWESTERN INTERNATIONAL, LTD.,  

AND ROWBERROW TRADING CORP.’S  

MOTION TO DISMISS AND FOR RELIEF FROM ANTISUIT INJUNCTION 

 
 Defendants Moris Beracha, Fractal Fund Management, Ltd. (“Fractal Fund”), Fractal L 

Holding, Ltd. (“Fractal L. Holding”), Fractal P Holding, Ltd. (“Fractal P Holding”), 

Northwestern International, Ltd. (“Northwestern”), and Rowberrow Trading Corp. 

(“Rowberrow”) (together the “Movants”)1, through their undersigned attorneys, hereby jointly 

submit this Memorandum of Law in Support of Their Motion to Dismiss and for Relief from 

Antisuit Injunction. 

 The Movants move to dismiss the Complaint as to all Defendants, including 4A Star 

Corp., Bradleyville, Ltd., Brave Spirit, Ltd., Dobson Management Corp., East Coast Consultants, 

Corp., Fractal Factoring Fund, Fractal Factoring II, Hermitage Consultants, Inc., La Signoria 

Assets Corp., Netvalue Strategy, S.A., and Sunny Services Corp., to the extent they are alleged 

to be alter egos of any Movant.  The reason is that no Movant may contest the merits of the alter 

ego allegations without waiving personal jurisdiction objections, but a default judgment against 

any Defendant may adjudicate that all the Defendants are alter egos on the merits, regardless of 

the dismissal of the Complaint as to the Movants for lack of a prima facie showing of personal 

jurisdiction.  This Catch-22 is the result of the Complaint’s conclusory allegation that all the 

Defendants are one and the same.  Plaintiff John J. Carney (“Carney”) should not now be heard 

to argue that the non-movants are not the same as the Movants, such that the Movants lack 

standing to move to dismiss the entirety of the Complaint. 

                                                 
1  The docket does not reflect any purported proof of service in regards to Fractal Factoring Fund or Fractal 

Factoring II. 
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 This Motion also seeks, on the basis of 28 U.S.C. §§ 754 and 959 as well as the Second 

Circuit’s standard for international antisuit injunctions, to exclude the Movants from the scope of 

the Court’s injunction restraining claims, suits or other actions against Carney as receiver for 

property.  A Movant not subject to the Court’s personal jurisdiction may not be enjoined here 

from suing Carney in any foreign jurisdiction. 

INTRODUCTION 

 Carney is unable to bear his burden of establishing a prima facie case of personal 

jurisdiction over the Defendants.  The Complaint pleads 28 U.S.C. §§ 754 and 1692 as the sole 

basis for jurisdiction over the Defendants.  (Compl. ¶43.)  As set forth below, other federal courts 

have held that §§ 754 and 1692 may extend a district court’s geographic jurisdiction to all 

judicial districts of the United States where receivership assets are located, effectively 

authorizing service on defendants resident in such districts as if they were resident in the 

appointing forum.  As Carney does not allege that this action concerns receivership assets 

located in any judicial district of the United States, or that any Defendant resides in any district 

where such assets are located, §§ 754 and 1692 do not apply in this case. 

 Even if Carney were to assert now, as an alternative to §§ 754 and 1692, that the Court 

has personal jurisdiction because this action is ancillary to SEC v. Illarramendi, No. 3:11-cv-78 

(JBA) (D. Conn.) (“SEC v. Illarramendi”) (Compl. ¶42), such an argument would be unavailing.  

Pendent personal jurisdiction with respect to pendent state law claims does not lie where, as here, 

a defendant is not already properly before the court for a federal claim.  

Connecticut’s long-arm statute also does not provide alternative grounds for personal 

jurisdiction here.  As shown below, Carney has not alleged facts that could establish prima facie 

that the state long-arm statute applies, or that constitutional due process is satisfied.  Even the 

two Movants that filed claims with Carney did not purposefully avail themselves of this forum, 
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as they filed their claims with Carney’s consultants in New York, and only because Carney 

unilaterally directed where to file.  Forum selection clauses, moreover, exclude Connecticut as a 

forum in the contracts governing the transactions challenged in the Complaint.  Additionally, the 

forum non conveniens doctrine applies because Carney’s sweeping claims that twenty (20) 

multiparty international transactions were bogus require a defense reliant on Venezuelan 

witnesses, who may only be deposed before a Venezuelan judge and cannot be compelled to 

appear in Connecticut for trial. 

 While this Motion is necessarily based on the Complaint, Carney must respond with 

prima facie evidence because the burden is his and his Complaint fails to plead facts essential for 

personal jurisdiction.  The Complaint pleads as a conclusion the truth of the guilty plea fraudster 

Illarramendi entered in a related criminal investigation that he ran a Ponzi scheme, but it alleges 

no particulars to establish that Illarramendi took in investments rather than trade paper with 

counterparties, that earlier investors were paid with investments from later investors, or that there 

were real losses, as opposed to fake ones used by Illarramendi to cover up embezzlement.  

Although the Complaint baldly concludes that Beracha and his purported alter egos “knew or 

should have known” of the fraud (Compl. ¶¶2, 23) the Complaint does not even allege any range 

of what might be considered normal returns for Venezuelan currency swaps or sovereign credit 

derivatives, to illustrate that Defendants earned abnormal returns that should have tipped them 

off.  It ignores that eighteen (18) of the twenty (20) transactions were not investments made by 

Defendants, but counterparty transactions, backed or mirrored by counterparty deals between 

Illarramendi and Credit Suisse and others.  The Declaration of Moris Beracha attached hereto as 

Exhibit 1 (“Beracha Dec.”), and the Declaration of Alain Bibliowicz attached hereto as Exhibit 2 

(“Bibliowicz Dec.”), lay bare how the Complaint dissolves at the warmth of a human touch, and 
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not just because it pleads 133 times “upon information and belief” after spending millions to 

investigate.  

This Motion first demonstrates that the Court must consider each Defendant individually 

for the purposes of personal jurisdiction, notwithstanding the Complaint’s conclusory alter ego 

allegations.  (Compl. ¶23).  It then shows that Carney cannot establish a prima facie case of 

personal jurisdiction over any Defendant, that attempts at service of process are improper, that 

forum selection clauses exclude Connecticut, and that even if the Court could otherwise proceed 

it should decline to do so based on the forum non conveniens doctrine.  Finally, it shows that the 

Court should modify the amended order appointing receiver to provide Movants relief from the 

antisuit injunction contained therein.  (Am. Order App’g Receiver, SEC v. Illarramendi, Doc. 

No. 423 ¶¶36-37) (the “Appointing Order”). 

ARGUMENT 

I. THE COMPLAINT’S ALTER EGO ALLEGATIONS DO NOT EXEMPT 

CARNEY FROM HAVING TO ESTABLISH PROPER JURISDICTION, 

SERVICE, AND VENUE AS TO EACH DEFENDANT ONE BY ONE 

 

At the outset, Carney must bear the burden of establishing a prima facie case of personal 

jurisdiction on all issues under Rule 12(b)(2) of the Federal Rules of Civil Procedure.  Metro. 

Life Ins. Co. v. Robertson-Ceco Corp., 84 F.3d 560, 566 (2d Cir. 1996), cert. denied, 519 U.S. 

1006 (1997); Kernan v. Kurz-Hastings, Inc., 175 F.3d 236, 240 (2d Cir. 1999).  Although 

Carney’s alter ego allegations suggest this Court should treat all the Movants as the same person 

for the purposes of personal jurisdiction (Compl. ¶23), Carney’s allegations fall far short of 

establishing alter ego status.  Since the Complaint fails to allege facts sufficient to establish that 

the corporate Defendants are alter egos of Moris Beracha, the Court need not reach the question 

whether the alter ego allegations are true.  Ball v. Metallurgie Hoboken-Overpelt, S.A., 902 F.2d 

194, 197 (2d Cir. 1990); Container Leasing Int’l, LLC v. Navicon, S.A., No. 03-cv-101, 2006 WL 
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861012, at *2 (D. Conn. Mar. 31, 2006).  Even if the Court were to consider whether the veil-

piercing allegations are true, Carney would still fail to carry his burden.  (Beracha Dec. ¶¶11-13; 

Bibliowicz Dec. ¶¶9, 10.)  Since Carney cannot justify treating all Movants as one, personal 

jurisdiction, service and venue require individual determinations as to each.   

A. Carney’s Alter Ego Allegations Are Insufficient 

 
Carney alleges generally that “[u]pon information and belief, Beracha plays a significant 

role in all of the entities named as defendants” and that, “[u]pon information and belief, these are 

or were alter egos of Beracha and he executed complete dominion and control over them at all 

relevant times.”  (Compl. ¶23.)  He adds that “Beracha’s apparent ability to direct payments from 

Illarramendi to specific Beracha-affiliated entities … is indicative of Beracha’s overall control of 

these defendants and his comingling of assets among the various entities.”  (Compl. ¶23 

(emphasis added).)  He contends that “many of these entities share addresses, officers, directors, 

or points of contact[.]”  (Compl. ¶23 (emphasis added).)  While a “threadbare recital of the … 

veil piercing standard” is insufficient to survive a 12(b) motion, Gabriele v. Sanzaro, No. 10-cv-

38, 2010 WL 2860730, at *2 (D. Conn. July 19, 2010), particularly “in the absence of allegations 

of facts from which alter ego will appear[,]” 1 Fletcher Cyc. Corp. § 41.28, the Complaint does 

not even set forth a threadbare recital.  It falls far short of raising any issue that could justify 

piercing the veils of no less than sixteen (16) corporations. 

The legal separation between shareholders, directors and officers, on the one hand, and 

corporations, on the other, see 1 Fletcher Cyc. Corp. § 41.28; Saphir v. Neustadt, 177 Conn. 191, 

209 (1979), as well as between a parent corporation and its wholly-owned and controlled 

subsidiary, see SFA Folio Collections, Inc. v. Bannon, 217 Conn. 220, 232 (1991), cert. denied, 

501 U.S. 1223 (1991), is black letter law backed by strong State and federal public policies.  See 
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Angelo Tomasso, Inc. v. Armor Constr. & Paving, Inc., 187 Conn. 544, 559 (1982) (disregarding 

the corporate veil “is to act in opposition to the public policy of the state as expressed in 

legislation concerning the formation and regulation of corporations.”) (internal citations 

omitted); Everspeed Enters. Ltd. v. Skaarup Shipping Int’l., 754 F. Supp. 2d 395, 403-04 (D. 

Conn. 2010).  Thus a federal court may not lift corporate veils for jurisdictional purposes unless 

a plaintiff’s allegations meet either the Connecticut Supreme Court’s instrumentality rule or its 

identity rule.  See Container Leasing, 2006 WL 861012 at *2-3 (citing Zaist v. Olson, 154 Conn. 

563, 575 (1967)).  The Complaint omits the specific allegations needed to satisfy either rule. 

First, Connecticut’s instrumentality rule requires proof of three elements: (a) control, not 

mere majority or complete stock control, but complete domination, not only of finances but of 

policy and business practice in respect to the transaction attacked so that the corporate entity as 

to this transaction had at the time no separate mind, will, or existence of its own; (b) that such 

control must have been used by the defendant to commit fraud; and (c) that such control 

proximately cause the injury.  See Hersey v. Lonrho, Inc., 73 Conn. App. 78, 87 (2002); Angelo 

Tomasso, 187 Conn. at 556-557; Zaist, 154 Conn. 563, 575 (1967).  The only commonality 

between that standard and the words of the Complaint ¶23 is the words “complete dominion[,]” 

which are not legally sufficient even if assumed arguendo to be true.  There is no attempt to 

allege that Beracha intended to abuse corporate control to commit a fraud proximately caused by 

such abuse.  The fraud allegation against Beracha, not linked to the alter ego contention, consists 

of another threadbare conclusion; namely that he acted “knowingly” to further a Ponzi scheme 

(Compl. ¶1) and “knew or should have known” that he was doing so.  (Compl. ¶2.) 

 Second, the identity rule under Connecticut law requires “such a unity of interest and 

ownership that the independence of the corporations had in effect ceased or had never begun.”  
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Hersey, 73 Conn. App. at 86-87; Zaist, 154 Conn. at 575-576.  The identity rule “primarily 

applies to prevent injustice in the situation where two corporate entities are, in reality, controlled 

as one enterprise.”  Angelo Tomasso, 187 Conn. at 560.  For example, in Falcone v. Night 

Watchman, Inc., 11 Conn. App. 218, 221-22 (1987), the identity rule was properly applied where 

the defendant attorney owned 100% of a corporation’s stock, the directors and officers were 

employees at his law office, the law office manager implemented the corporation’s policies 

without compensation, the corporation owned no assets, the lawyer provided the corporation its 

building rent free, the lawyer personally bankrolled the corporate account, and there were no 

minutes of corporate meetings.  Here, the Complaint’s broad-brush allegation that “many of 

these entities share addresses, officers, directors, or points of contact” (Compl. ¶23) is simply a 

statement of an everyday thing; many separate companies share offices, officers and directors. 

 The Complaint omits, moreover, any contentions about Defendants’ failure to observe 

corporate formalities relevant to Connecticut’s identity rule.  On the contrary, in at least one 

instance, it alleges that Beracha asked Illarramendi to redirect a payment because it went to the 

wrong counterparty (Compl. ¶74), which contradicts that all the Defendants are the same. 

B. Carney Must Satisfy The Alter Ego Tests One Veil At A Time 

  

 Carney’s alter ego allegations likewise fail against each Defendant individually.  The 

Complaint does not make a single allegation relating to veil-piercing about Brave Spirit, Dobson, 

East Coast, Fractal Factoring, Fractal Factoring II, and Fractal L Holding.  As to the other 

Defendants, the following chart organizes Carney’s few, meager allegations, which demonstrate 

Carney’s failure to satisfy any veil-piercing test. 
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Defendant Alter Ego Allegations 

4A Star Beracha is principal; shares officers and directors with Hermitage, La 
Signoria, and Netvalue; same registered agent as Hermitage; subsidiary of 
non-party Bestinvest where Beracha serves as a director; shares same address 
with Netvalue and La Signoria; received payment for notes issued to Beracha 
and Rowberrow (Compl. ¶¶23-24, 26, 36-38, 130, 171-172). 

Bradleyville Owned or controlled by Beracha; subsidiary of non-party Bestinvest where 
Beracha serves as a director; received 3 payments on Beracha’s behalf 
(Compl. ¶¶24-26, 37, 101, 105, 124, 126, 136-137). 

Fractal Fund 

Management 

Beracha serves on the Board of Directors at Fractal Fund; received payment 
for note issued to Beracha and Fractal P Fund (Compl. ¶¶19, 117, 124, 126). 

Fractal P 

Holding 

Beracha “caused” to make an investment (Compl. ¶150). 

Hermitage Shares officers and directors with 4A Star, La Signoria, and Netvalue; shares 
registered agent with 4A Star; received 2 payments on Beracha’s behalf 
(Compl. ¶¶24, 36-38, 95, 97, 101, 105). 

La Signoria Beracha is president; subsidiary of non-party Bestinvest where Beracha 
serves as a director; shares officers and directors with 4A Star, Hermitage, 
and Netvalue; email address affiliated with Beracha; same address as 
Netvalue and 4A Star; received 4 payments on Beracha’s behalf and 1 
payment on behalf of Fractal P Fund (Compl. ¶¶24, 26, 36-39, 108-109, 117, 
124, 126, 128, 164, 199). 

Netvalue Shares officers and directors with 4A Star, Hermitage, and La Signoria; 
shares same address as La Signoria and 4A Star (Compl. ¶¶24, 36-38). 

Northwestern 

International 

Beracha is president; Beracha’s email address affiliated with Northwestern; 
Received 3 payments on Beracha’s behalf (Compl. ¶¶39, 87-88, 108-109, 
136-137). 

Rowberrow Beracha is principal and co-owner; subsidiary of non-party Bestinvest where 
Beracha serves as a director; received 4 payments on Beracha’s behalf and 1 
payment on behalf of 4A Star and Bradleyville; recipient of promissory note 
ultimately repaid to 4A Star (Compl. ¶¶24, 26, 37, 40, 108-109, 128, 136-137, 
164, 171-172, 177). 

Sunny 

Services 

A single transaction managed by Beracha. (Compl. ¶41). 
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As shown above, allegations that Beracha is an owner or shareholder, officer or director 

avail nothing because, as shown above, corporate veils exist for the very purpose of protecting 

shareholders, officers, and directors.  Likewise the standard does not turn on shared ownership, 

officers, directors, addresses, and points of contact.  Instances in which one Defendant received 

funds for another do not establish comingling of assets and, in all events, more than comingling 

alone is required.  Pompilli v. Pro-Line Painting, No. cv-044001774, 2005 WL 1433185, at *4 

(Conn. Super. May 13, 2005).  Ambiguous assertions that Beracha caused one Defendant to enter 

into a transaction, and managed a transaction entered by another, similarly fail to raise any alter 

ego issue.  In short, Carney’s alter ego allegations do not suffice to bear his legal burden and the 

Court need not reach the issue whether such allegations are true. 

II. NONE OF THE DEFENDANTS IS SUBJECT TO PERSONAL JURISDICTION 

 Under Rule 12(b)(2), Carney must bear the burden of establishing a prima facie case of 

personal jurisdiction over each Defendant, which must include, but is not satisfied by, allegations 

of facts to establish jurisdiction over each one.  Kernan, 175 F.3d at 240.  As set forth below, 

Carney cannot carry his burden under the federal receivership statute because its provisions do 

not apply.  Nor would the existence of supplemental subject matter jurisdiction, ancillary to SEC 

v. Illarramendi, alter the result.  Carney is equally unable to bear his burden under Connecticut’s 

long-arm statute or constitutional due process.  The Court should dismiss the Complaint for lack 

of personal jurisdiction over any Defendant. 

A. There Is No Basis For This Court To Exercise Personal Jurisdiction Under 

The Federal Receivership Statute 

 
The Complaint is fatally flawed in that it relies solely on the federal receivership statute, 

28 U.S.C. §§ 754 and 1692, for personal jurisdiction. (Compl. ¶43).  On this issue, as on the alter 
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ego issue, the Court need not reach beyond the Complaint, as it is bereft of any allegations of fact 

to support its mere recital that §§ 754 and 1692 apply.  They do not. 

1. Carney Has Not Complied With Sections 754 And 1692’s Bonding, 

Liability, And Public Notice Provisions 

 

According to the plain meaning of 28 U.S.C. §§ 754 and 1692, the receivership statute 

applies only on condition that Carney post a bond to cover his liability, for which Defendants 

may sue him without the Court’s leave, after he gives public notice of his claims to receivership 

property in other judicial districts.  Lack of bonds, the Court’s injunction prohibiting suits against 

Carney, and his failure to give public notice as required, render §§ 754 and 1692 inapplicable. 

Section 754, Title 28, United States Code, expressly sets forth the bonding, liability and 

public notice requirements, as follows: 

A receiver appointed in any civil action or proceeding involving property, real, 
personal or mixed, situated in different districts shall, upon giving bond as 
required by the court, be vested with complete jurisdiction and control of all such 
property with the right to take possession thereof. 
 
He shall have capacity to sue in any district without ancillary appointment and 
may be sued with respect thereto as provided in section 959 of this title. 
 
Such receiver shall, within ten days after the entry of this order of appointment, 
file copies of the complaint and such order of appointment in the district court for 
each district in which property is located.  The failure to file such copies in any 
district shall divest the receiver of jurisdiction and control over all such property 
in that district. 
 

28 U.S.C. § 754.  The first paragraph sets a bonding requirement, the second ensures that a 

receiver’s capacity to sue functions in tandem with his liability to suit, and the third requires 

timely public notice that receivership property is located in another district.  The combined effect 

of § 754’s three provisions is to ensure that it only applies where, unlike here, the receivership’s 

title over receivership assets in other districts is so clear that he would need less than ten (10) 

days to establish bondable title that would prevail if he were sued anywhere.  
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 By contrast, here there is no bond because the Court has not required Carney to post 

bond.  (Am. Order App’g Receiver, SEC v. Illarramendi, Doc. No. 423 ¶53.)  In fact, the Court 

has enjoined suits against Carney permitted by § 754, thus taking this case out of the scope of § 

754 intended by Congress.  (Am. Order App’g Receiver, SEC v. Illarramendi, Doc. No. 423 

¶¶36-37.)  Congress did not intend that Carney would take the sweet (jurisdiction) without the 

sour (lawsuits against him) under § 754.  Further, the Complaint identifies no receivership 

property in any district.  Carney asserts in his annual report to the Court that he filed the SEC’s 

complaint in various districts of the United States (First Status Report, SEC v. Illarramendi, Doc. 

No. 143 at 15-16), but the SEC complaint says nothing about any receivership assets held by any 

Defendant in this country.  (Second Amended Complaint, SEC v. Illarramendi, Doc. No. 190.)  

Carney has failed to satisfy the notice requirement of § 754 in this case because the Complaint 

does not refer to any assets in any district of the United States. 

 Section 1692, Title 28, United States Code, is equally inapplicable according to its plain 

language.  Section 1692 provides thus: 

In proceedings in a district court where a receiver is appointed for property, real, 
personal, or mixed, situated in different districts, process may issue and be 
executed in any such district as if the property lay wholly within one district but 
orders affecting the property shall be entered of record in each of such districts. 

 
28 U.S.C. § 1692.  If, for instance, receivership property were situated in the Southern District of 

New York or the Southern District of Florida, this Court might issue and execute process in 

those districts as if the property lay wholly within the District of Connecticut.  The Complaint’s 

failure to identify any receivership property situated in any other district makes it impossible for 

the Court to issue or execute process in any such district as if such property were located in 

Connecticut. 
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 The Complaint does not claim title to any res in any district of the United States.  

Conspicuously missing are any allegations that any receivership property is located in the United 

States, let alone in the Southern District of Florida or the Southern District of New York, where 

Carney has attempted to serve process upon some Defendants.  The Complaint’s only mention of 

property or assets that Movants purportedly own in the United States include that Beracha “owns 

homes or is affiliated with entities that own homes on his behalf in Florida and New York” 

(Compl. ¶21), and that Northwestern owns a New York apartment.  (Compl. ¶39.)  But there are 

no allegations that any of these apartments and homes is even believed to be receivership 

property within the Court’s in rem jurisdiction under 28 U.S.C. §§ 754 and 1692, which in turn 

might allow Carney to argue, albeit erroneously, that any Defendant holding such receivership 

property falls within the Court’s in personam jurisdiction.  The Complaint is likewise bereft of 

any claims that Movants Fractal Fund, Fractal L Holding, Fractal P Holding, and Rowberrow 

hold receivership assets anywhere in the United States. 

 Moreover, the allegation that Moris Beracha “owns homes or is affiliated with entities 

that own homes on his behalf in Florida and New York” (Compl. ¶219) is inconsistent with any 

claim under 28 U.S.C. §§ 754 and 1692 that the receivership has to such properties.  As between 

ownership of such properties by Special Opportunities Fund, Michael Kenwood Venezuela, 

Short Term Liquidity Fund, Michael Kenwood Consulting, Michael Kenwood Group, Michael 

Kenwood Capital Management, Michael Kenwood Asset Management, and Highview Point 

Partners (together the “Receivership Entities”)  or by Moris Beracha, that allegation actually 

asserts that Moris Beracha “owns” them, not a Receivership Entity.  

 Even if arguendo the Complaint had identified any assets held by any Defendant in the 

United States that were fraudulently transferred to them from Receivership Entities, a mere 
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allegation of a fraudulent transfer could not transform those assets into receivership property.  

The Second Circuit has held that where a receiver claims title to assets, his mere allegation of a 

fraudulent transfer is insufficient to include such assets within a debtor’s estate until his 

allegation is proven.  See FDIC v. Hirsch (In re Colonial Realty Co.), 980 F.2d 125, 131 (2d Cir. 

1992); accord Bennett v. Liberty Nat’l Fire Ins. Co., 968 F.2d 969, 972 (9th Cir 1998) (funds do 

not become part of estate until dispute regarding ownership of assets is resolved); In re Saunders, 

101 B.R. 303, 305 (Bkrcty. N.D. Fla. 1989) (“[u]ntil a judicial determination has been made that 

the property was, in fact, fraudulently transferred, it is not property of the estate”).  Thus Carney 

could not bear his burden by alleging that a Defendant controls a receivership asset in New York 

or Florida, but rather would need to bear his jurisdictional burden by showing prima facie that 

such property is a receivership asset. 

 Section 1692 is inapposite by its own terms, as the Complaint does not seek to exercise 

jurisdiction over any property located in another district as if it were located in the District of 

Connecticut.  Section 1692 is also inapplicable because § 754 does not apply and the Complaint 

relies on both of them in combination.  This is sufficient to dismiss the Complaint because it 

relies on §§ 754 and 1692 as is sole basis for personal jurisdiction. 

2. The Complaint Impermissibly Seeks To Extend This Court’s 

Territorial Jurisdiction Worldwide 

 
Sections 754 and 1692 do not apply for the additional reason that their geographic scope 

is limited to judicial districts of the United States.  Even if arguendo the requirements of §§ 754 

and 1692 were otherwise satisfied, the Complaint should still be dismissed because it seeks to 

extend the statute beyond the territory of the United States. 

The Complaint does not allege that Illarramendi ever transferred any assets to a location 

in the United States.  In claiming assets that Illarramendi is alleged to have fraudulently 
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conveyed outside the United States, the Complaint seeks to extend §§ 754 and 1692 to property 

located outside the United States and invites the Court to exercise jurisdiction over such property 

in rem, and over each Defendant in personam, as if the District of Connecticut’s boundaries were 

co-extensive with the world.  The Court should dismiss the Complaint because Congress 

expressly limited §§ 754 and 1692 to judicial districts of the United States. 

The Court should begin its analysis by considering the relationship between 

constitutional due process, on the one hand, and §§ 754 and 1692, on the other.  The cases 

holding that a receiver is excused from having to show a prima facie case of compliance with the 

strictures of Int’l Shoe v. State of Wash., 326 U.S. 310 (1945), and its progeny, explain that §§ 

754 and 1692 function by extending the territorial jurisdiction of the court that appointed the 

receiver.  Section 754 and 1692 therefore cannot apply to property located offshore without 

extending worldwide the territorial jurisdiction of the appointing court. 

In Haile v. Henderson Nat’l Bank, 657 F.2d 816, 823 (6th Cir. 1981), the Sixth Circuit 

held that International Shoe is inapplicable under 28 U.S.C. §§ 754 and 1692 because “[a]n 

ancillary receivership action does not involve an attempt by a state court or a federal court sitting 

in diversity to extend its power beyond its territorial limits through the use of a state long-arm 

service of process statute.”  The court explained its conclusion thus: 

First, an ancillary receivership action is not an exercise of extra-territorial 
jurisdiction; and second, the territorial limits of the appointment court’s effective 
service of process are extended to any district to which its territorial jurisdiction 
has been expanded by the presence in that district of property belonging to the 
receivership estate. . . . 
 
We are therefore of the opinion that the instant case does not present a situation 
where a district court has attempted to extend its jurisdiction beyond its territorial 
limitations.  Rather, by statute, the territorial jurisdiction of the appointing court is 
extended to any district of the United States where property believed to be that of 
the receivership estate is found, provided that the proper documents have been 
filed in each such district as required by § 754.  In the instant case, the documents 
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were properly filed.  The court in which the federal receiver is appointed thus has 
ancillary subject-matter jurisdiction of suits brought by the receiver in the 
execution of his duties, and the court’s geographical jurisdiction is extended to all 
districts where receivership property is found. 
 

Id. at 823-24. 

 Likewise in SEC v. Vision Commc’n, Inc., 74 F.3d 287, 290-91 (D.C. Cir. 1996), and in 

SEC v. Bilzerian, 378 F.3d 1100, 1104-05 (D.C. Cir. 2004), the D.C. Circuit followed Haile to 

hold that the expansion of the appointing court’s geographic jurisdiction, effected by a receiver’s 

filing of documents in another district in compliance with 28 U.S.C. §§ 754 and 1692, is not 

limited to in rem jurisdiction but also allows the appointing court to exercise in personam 

jurisdiction over a defendant in the other district.  The Bilzerian defendant conceded that the 

filing required by §§ 754 and 1692 was made in the Middle District of Florida, and that he 

received service issued by the U.S. District Court for the District of Columbia, as the appointing 

court, in the Middle District of Florida.  Id. at 1104.  In such circumstances, the D.C. Circuit has 

deemed the defendant to be subject to service as a resident of the appointing district, without the 

need to borrow the long-arm statute (which would be subject to International Shoe and its due 

process progeny) to effect service on non-resident defendants.  While dismissing a receiver’s 

complaint for lack of personal jurisdiction, the First Circuit has stated in obiter dicta that it 

approves the expansive Haile approach.  See Am. Freedom Train Found. v. Spurney, 747 F.2d 

1069 (1st Cir. 1984). 

 Here the remedy Carney seeks requires in personam jurisdiction.  Carney asks this Court 

to grant a money judgment against Movants for the benefit of the receivership estate in the 

amount of $171,675,738.  (Compl. Prayer for Relief and Ex. 1.)  However, “[w]here the relief 

sought is a money judgment only, the action is in personam.”  Kroken v. Viad Corp., 307 F. 

Supp. 2d 650, 655 (E.D. Pa. 2004); cf. In re All-Stars Ins. Corp., 484 F. Supp. 623, 624 (E.D. 
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Wis. 1980) (“[a]n action by the liquidator to add to the res by collection of a debt owing to the 

insured is an in personam action and need not be brought in the court wherein the liquidation 

proceeding is pending”) (citations omitted).  By invoking 28 U.S.C. §§ 754 and 1692 as its basis 

for personal jurisdiction, the Complaint relies on the Haile line of cases in other Circuits to 

convert in rem jurisdiction over property into in personam jurisdiction for an award of money 

damages. 

 Haile and decisions that follow it were decided incorrectly insofar as they uphold the 

exercise of in personam jurisdiction in the appointing district over non-resident defendants.  28 

U.S.C. § 1692 provides for service of process “as if the property lay wholly within one 

district[.]”  The Sixth and D.C. Circuits ignored the “as if” language of § 1692 in Haile and 

Bilzerian.  As held in Shaffer v. Heitner, 433 U.S. 186 (1977), the mere presence of a res in the 

forum does not support the exercise of in personam jurisdiction over non-residents who have an 

interest in the res.  Treating property in other districts “as if” it were in the District of 

Connecticut under § 1692 means that the Court cannot exercise personal jurisdiction over any 

Defendant merely because that Defendant has an interest in such property. 

 Even if the Court were to follow Haile, it could not support the exercise personal 

jurisdiction over any Defendant.  Haile, Vision Communications, and Bilzerian would extend the 

territorial jurisdiction of this Court to any district of the United States where receivership 

property is located, and also permit the exercise of in personam jurisdiction over persons resident 

there, but here there is no allegation of receivership assets located in any district of the United 

States, nor that any Defendant is a resident of, or even found in, any such district. 
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In Steinberg v. Bombardier Trust, No. 07-cv-1212, 2008 WL 2787720, at *3 (S.D.N.Y. 

July 9, 2008), Judge Pauley held that, although §§ 754 and 1692 could provide “nationwide 

personal jurisdiction,” those statutes reach only as far as United States borders: 

Defendants were served with the summons and complaint in Canada.  Sections 
754 and 1692 provide for national, not international, exercise of personal 
jurisdiction through national, not international, service of process.  Moreover, 
there is no evidence, let alone any allegations in the pleadings, that Defendants 
are present or have property of the receivership estate in any of the forty-eight 
judicial districts in which the Receiver filed copies of the complaint and order of 
appointment.  Accordingly, this Court cannot exercise personal jurisdiction over 
the Defendants. 
 

Id. at *2.  Steinberg is correct that §§ 754 and 1692 do not provide for international service of 

process or personal jurisdiction over non-residents of the United States, like the Defendants.  The 

Court should grant this Motion in accord with Steinberg. 

3. The Receivership Statute Is Presumed To Have No Extraterritorial 

Effect 

 
 The receivership statute cannot be given a construction that extends its reach worldwide 

because Congress did not so provide: on the contrary, Congress expressly distinguished between 

property located in judicial districts of the United States and property that is not.  As the 

Supreme Court has held, “[i]t is a longstanding principle of American law that legislation of 

Congress, unless a contrary intent appears, is meant to apply only within the territorial 

jurisdiction of the United States.”  E.E.O.C. v. Arabian Am. Oil Co., 499 U.S. 244, 248 (1991) 

(quoting Foley Bros. v. Filardo, 69 S. Ct. 575, 577 (1949)) (internal quotations omitted).  

Congress’ abrogation of Arabian Am. Oil. Co. to provide specifically for the extraterritorial 

application of the federal statute at issue only serves to reinforce this “longstanding principle” 

that express affirmative congressional intent is required to overcome the presumption against 

statutory extraterritoriality.  See 42 U.S.C. § 2000e(f), as amended by Pub. L. No. 102–166, § 
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109, 105 Stat. 1071.  Since Congress has not explicitly provided for the extraterritorial 

application of the receivership statute, it is presumed to apply only within the territorial 

jurisdiction of the United States.  The Complaint’s failure to allege that any Defendant holds a 

receivership asset in any district of the United States is therefore fatal. 

B. SEC v. Illarramendi Does Not Afford Personal Jurisdiction In This Action 

 
Carney cannot satisfy his obligation to make a prima facie case for personal jurisdiction 

by relying on SEC v. Illarramendi and 28 U.S.C. § 1367 to confer pendent personal jurisdiction 

over any Defendant.  As on alter ego and receivership statute issues, the Complaint’s allegations 

are insufficient on pendent personal jurisdiction, since § 1367 could only supply pendent subject 

matter jurisdiction and not pendent personal jurisdiction.  This is because pendent personal 

jurisdiction may only lie on a state law claim where a defendant is already properly before the 

Court on a federal question.  Neither the Complaint here nor the complaint in SEC v. 

Illarramendi alleges a claim against any Defendant arising under federal law or the Constitution. 

According to the United States Supreme Court, “[i]t has been consistently recognized that 

pendent jurisdiction is a doctrine of discretion, not of plaintiff’s right [which] lies in 

considerations of judicial economy, convenience and fairness to litigants”  United Mine Workers 

v. Gibbs, 383 U.S. 715, 726 (1966)); see Oetiker v. Jurid Werke, G.m.b.H., 556 F.2d 1, 4-5 

(C.A.D.C. 1977).  Where a federal court may properly exercise personal jurisdiction over a 

defendant facing a claim under federal law, the Second Circuit has recognized that it might also 

be reasonable for a court to exercise pendent personal jurisdiction over that same defendant for 

any pendent state law claims.  IUE AFL-CIO Pension Fund v. Herrmann, 9 F.3d 1049, 1057 (2d 

Cir. 1993).  Defending a state law claim in federal court might not prejudice a defendant where 
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there already and independently exists personal jurisdiction on a federal question.  Action 

Embroidery Corp. v. Atl. Embroidery, Inc., 368 F.3d 1174, 1181 (9th Cir. 2004). 

Federal courts have not, however, approved the use of pendent personal jurisdiction for a 

pendent state law claim where there does not already and independently exist personal 

jurisdiction for a federal claim against that defendant.  In Gill v. Three Dimension Sys., Inc., 87 

F. Supp. 2d 1278 (M.D. Fla. 2000), the plaintiff alleged federal securities law claims as well as 

state law claims against certain defendants, and alleged solely state law claims against other 

defendants.  With respect to the former, the court found that because nationwide service of 

process was authorized by statute for the federal securities claims and that those defendants had 

been properly served, it could exercise pendent personal jurisdiction over the pendent state law 

claims.  Id. at 1281.  With respect to the defendants against whome only state law claims were 

brought, the court explained they could not be served under the nationwide service provision of 

the federal securities law, and that it must consider whether 28 U.S.C. § 1367 and the nationwide 

service provision could confer pendent personal jurisdiction over those defendants.  Id.  

Recognizing that the exercise of pendent personal jurisdiction in this situation would raise 

“serious constitutional questions,” the court held that the plaintiff had to make a prima facie case 

for personal jurisdiction under the state long-arm statute and was constrained by constitutional 

due process, independent of the nationwide service of process provision.  Id. at 1284 (citing 

Morley v. Cohen, 610 F. Supp. 798, 823 (D. Md. 1985)); see also Colomnomos v. Ritz-Carlton 

Hotel Co., LLC, No. 98-cv-2633, 2002 WL 732113, at *4 (S.D.N.Y. Apr. 25, 2002) (explicitly 

rejecting proposition that a court may exercise pendent personal jurisdiction under § 1367(a) 

over third-party defendant); Charles Alan Wright & Arthur R. Miller, 6 Fed. Prac. & Proc. Civ. § 

1445 (3d ed.).   
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 Here, none of the Defendants is a party in SEC v. Illarramendi.  None is already or 

independently before the Court on a federal claim in that case, or here, as there is no federal 

claim in the Complaint.  Even if the Defendants were pendent third parties in SEC v. 

Illarramendi and 28 U.S.C. § 1367 were applicable, Carney would still need to bear his burden 

of establishing a prima facie case of personal jurisdiction under the Connecticut long-arm statute 

and to satisfy constitutional due process.  While 28 U.S.C. §§ 754 and 1692 would have offered 

Carney another avenue in a different case, as shown above they do not apply in this case. 

C. Connecticut’s Long-Arm Statute And Constitutional Due Process Do Not 

Support Personal Jurisdiction 

 The Court should decide this Motion on the basis of the Complaint, which relies solely on 

28 U.S.C. §§ 754 and 1692 for personal jurisdiction.  Even if the Court were to allow Carney to 

raise alternative grounds for personal jurisdiction, he cannot establish a prima facie case under 

Connecticut’s long-arm statute and constitutional due process against any Defendant.  On the 

long-arm and due process issues, the Movants challenge both the sufficiency of the allegations 

and their truth. 

1. No Defendant Is Subject To The General Jurisdiction Of This Court 

 General jurisdiction refers to the authority of a court to hear any cause of action involving 

a defendant who has “continuous and systematic” contacts with the forum state.  Helicopteros 

Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 415-16 (1984).  The Complaint is devoid of 

any allegations with respect to any of the Movants having “continuous and systematic” contacts 

with Connecticut.  It contains (1) a lone allegation that “Beracha regularly conducts business in 

the United States” (Compl. ¶22) with no specific factual allegations relating to that purported 

business in the United States, let alone the relevant forum which, for state long-arm purposes is 

Connecticut; and (2) an allegation that Fractal Advisors, a Florida corporation, is “affiliated” 
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with Movant Fractal Fund (Compl. ¶31).  Fractal Advisors is not a defendant, nor does Fractal 

Advisors conduct any business in Connecticut at all, or in the United States on behalf of any 

Defendant.  (Bibliowicz Dec. ¶4.)  Fractal Advisors is a contractual sub-advisor that provides 

outbound advice to companies offshore.  (Bibliowicz Dec. ¶4.)  While it is Carney’s burden to 

allege more, he did not.  The Court should conclude that there is no basis to exercise general 

jurisdiction over any Defendant. 

2. The Complaint Fails To Allege Facts To Support Specific Jurisdiction 

 Long-arm statutes confer “specific jurisdiction” over a defendant when the requirements 

of the forum state’s long-arm statute are satisfied, the defendant has established minimum 

contacts with the forum state by purposefully availing itself of the benefits of the forum, the 

claims relate to those minimum contacts, and the exercise of personal jurisdiction would not 

offend traditional notions of fair play and substantial justice.  See Burger King Corp. v. 

Rudzewicz, 471 U.S. 462, 472-73 (1985).  There are two statutes, which, had they been pled, 

might have provided the Court an opportunity to determine whether they provide long-arm 

jurisdiction over Movants.  The first is Conn. Gen. Stat. § 52-59b(a), which refers to non-resident 

individuals.  The second is Conn. Gen. Stat. §§ 33-929(e) and (f), which refers to foreign 

corporations.  Neither one applies as the Complaint fails to allege facts that would establish a 

prima facie case of specific personal jurisdiction but, even if it were deemed to allege them, such 

contentions would not be true. 

a) There Is No Long-Arm Statute Jurisdiction Over Moris 

Beracha 

 Moris Beracha is a Venezuelan national who conducts business in Venezuela and resides 

in Venezuela.  (Compl. ¶¶ 19, 21; Beracha Dec. ¶3.)  Beracha has never resided in Connecticut 

(Beracha Dec. ¶4), nor does Carney allege as much.  Consequently, only Conn. Gen Stat. § 52-
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59b(a) need be considered to determine whether there is state long-arm jurisdiction over 

Beracha.  The statute provides that a Connecticut court may exercise personal jurisdiction over a 

non-resident individual for a claim arising out of the following acts by that non-resident 

individual: 

 (1) Transacts any business within the state; (2) commits a tortious act within the 
state…; (3) commits a tortious act outside the state causing injury to person or 
property within the state…if such person or agent (A) regularly does or solicits 
business, or engages in any other persistent course of conduct, or derives 
substantial revenue from goods used or consumed or services rendered, in the 
state, or (B) expects or should reasonably expect the act to have consequences in 
the state and derives substantial revenue from interstate or international 
commerce. 

 
Conn. Gen. Stat. § 52-59b(a).  None of those provisions applies to Beracha. 
 

i. Beracha Does Not Transact Business Within 

Connecticut 

 The test for determining whether a non-resident individual has transacted business in 

Connecticut involves a number of factors, including whether: (1) the defendant entered into an 

ongoing contractual relationship with a Connecticut-based plaintiff; (2) the contract was 

negotiated in Connecticut; (3) after executing a contract with the defendant, the defendant visited 

Connecticut to meet with the plaintiff as part of the contractual relationship; and (4) the contract 

contains a Connecticut choice-of-law provision.  Halo Tech Holdings, Inc. v. Randall Cooper, 

No. 07-cv-489, 2008 WL 877156, *9 (D. Conn. Mar. 26, 2008); Agent Rent A Car Sys., Inc. v. 

Grand Rent A Car Corp., 98 F.3d 25, 29 (2d Cir. 1996).  Beracha has not “transacted business” 

in Connecticut because (1) Beracha entered into a single credit-linked note with Highview Point 

Partners (“HVP”) in November 2008 that was fully performed by about April 2009; (2) that note 

was not negotiated in Connecticut; (3) that note had been fully performed and concluded almost 

two years before Beracha went to Connecticut to visit the Michael Kenwood Group in January 
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2011; and (4) the note had no Connecticut choice of law provision.  (Beracha Dec. ¶¶7, 50-53, 

Ex. A at 2.) 

 Although the Complaint alleges “[u]pon information and belief” that Illarramendi agreed 

to pay a percentage, commission or “kickback” (a salacious and undefined term) to Beracha to 

introduce counterparties or investors (Compl. ¶¶82, 87, 107, 136), the Complaint does not allege 

an ongoing commission agreement but rather three transactions (II, V and XII) involving 

commissions out of a total of twenty transactions.  Moreover, there is no allegation that 

Illarramendi and Beracha ever negotiated an ongoing commission agreement in Connecticut, and 

in fact they did not because Beracha only ever went to Connecticut once after the time period 

alleged in the Complaint.  (Beracha Dec. ¶7.)  Beracha’s single visit to Connecticut was not as 

part of any ongoing contractual relationship because none of the transactions alleged in the 

complaint was ongoing in January 2011.  Nor is there any allegation anywhere in the Complaint 

that any transaction involving Beracha had a Connecticut choice of law provision. 

 Rather than engaging in “purposeful activity” in Connecticut as emphasized for purposes 

of Conn. Gen. Stat. § 52-59b(a)(1) in Vertrue, Inc. v. Meshkin, 429 F. Supp. 2d 479, 480 (D. 

Conn. 2006) (citing Agent Rent A Car, 98 F.3d at 29), Beracha dealt with Illarramendi by 

telephone or email from Venezuela (Beracha Dec. ¶15), and when he did meet Illarramendi face-

to-face about entering into the transactions at issue, it was usually in Venezuela and never in 

Connecticut (Beracha Dec. ¶15).  It was Illarramendi who independently and fortuitously moved 

his office to Connecticut from New York during the time period alleged in the Complaint.  

(Beracha Dec. ¶8.)  All of this is insufficient under the “transacting business” standard.  White 

Oak Corp. v. Am. Int’l Group, No. 2007 WL 4801439, at *3 (Conn. Super. Ct. Dec. 11 2007) (a 

meeting the defendant attended in Connecticut related to the underlying cause of action could not 
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confer personal jurisdiction as a business transaction).  The Court should find that Beracha did 

not transact business in Connecticut for purposes of Conn. Gen. Stat. § 52-59b(a)(1). 

ii. Beracha Did Not Commit A Tort In Connecticut 

 Conn. Gen. Stat. § 52-59b(a)(2) likewise does not apply.  It has been interpreted to allow 

exercise of jurisdiction where a defendant is physically in Connecticut and commits a tort, or 

where a defendant commits a tort by directing a communication to Connecticut.  See Cody v. 

Ward, 954 F. Supp. 43, 45 (D. Conn. 1997).  The Complaint does not even allege where Beracha 

was, where any purported tortious acts by Beracha occurred, or that he directed any 

misrepresentation towards Connecticut.  In all events Beracha was never physically in 

Connecticut during the period of time relevant to the transactions alleged in the Complaint 

(Beracha Dec. ¶7).   

iii. Beracha’s Purported Out-Of-State Tortious Acts Did 

Not Cause An Injury In Connecticut 

 The Complaint fails to allege any specific duty owed by Beracha to any Receivership 

Entity that he allegedly breached in the commission of a tort.  Restatement (Second) of Torts § 4 

(1965); Perry v. State, 94 Conn. App. 733, 738 (2006) (tort of negligence requires allegations of 

duty, breach of that duty, causation, and actual injury).  There is no allegation that Beracha owed 

any kind of a duty of care, that he materially misrepresented the terms of any transaction, or that 

he otherwise breached any other kind of obligation.  The alleged cause of action pled solely 

against Beracha for aiding and abetting breach of fiduciary duty improperly rests conclusory 

allegations that “[u]pon information and belief” Beracha”knowingly” and “substantially 

participated in” breaches of fiduciary duty by Illarramendi, (Compl. ¶¶2-3, 255-261), and 

engaged in “knowing facilitation of bribery” (Compl. ¶256).  These broad-brush allegations are 

devoid of specifics necessary to establish a prima facie tort under the applicable standard, which 
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requires that “there must be an allegation that such defendant had actual knowledge of the breach 

of duty,” Lerner v. Fleet Bank, 459 F.2d 273, 294 (2d Cir. 2006) (emphasis added), and must 

“affirmatively assist,” id. at 295, not merely imputed knowledge as the Complaint alleges.   

 Beracha is in fact a victim of Illarramendi’s fraud.  Beracha did not know of 

Illarramendi’s fraud (Beracha ¶¶13, 32-33), and companies in which Beracha had an interest are 

out more than $106,200,000.00 as a result of Illarramendi’s fraud.  (Beracha Dec. ¶¶17-18.)   

There is nothing in the Complaint that lays a basis for a finding that Beracha “knowingly” 

facilitated the fraud or “knew or should have known” about it.  (Compl. ¶¶2-3).  The Complaint 

fails to allege any range of returns that would have been considered normal in Venezuelan 

currency swaps and structured notes linked to Venezuelan sovereign default risk, or that profits 

experienced by any Defendant in dealings with Illarramendi were outside that range. 

 As declarants Beracha and Bibliowicz explain in detail, there was a substantial market for 

Venezuelan currency swaps or “permutas” delivering high gains driven by the wide gap between 

Venezuela’s official currency exchange rate and market exchange rates (Beracha Dec. ¶¶20-25, 

35-38; Bibliowicz Dec. ¶¶18-20), as well as for Venezuelan credit-linked notes delivering high 

gains driven by volatility associated with Venezuelan sovereign debt (Beracha Dec. ¶¶43-48).  

Gains associated with transactions described in the Complaint did not raise red flags; rather, 

substantially lower returns would have been suspect (Beracha Dec. ¶¶19, 22, 32, 38; Bibliowicz 

Dec. ¶¶14-19).  While Carney does not have to prove now what he would prove at trial, he still 

must make a prima facie case that Beracha committed a tort and simply saying res ipsa loquitur 

in regards to Venezuelan currency swaps and CLNs does not cut it.  

 Nor does the Complaint allege facts characteristic of a Ponzi scheme; namely, that 

Illarramendi’s scheme took in investments from Defendants as opposed to entering into 
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counterparty transactions with them, or that earlier investors were paid with funds invested by 

later investors.  (Beracha Dec. ¶¶10; Bibliowicz Dec. ¶14.)  

 Even assuming arguendo that Carney could establish a prima facie case that Beracha 

committed a tortious act outside Connecticut, Carney would then need to establish not only that 

such act caused an injury in Connecticut, but also that Beracha either (1) regularly does or 

solicits business in Connecticut or derives “substantial revenue” from services rendered in 

Connecticut; or (2) expects or should reasonably expect the act to have consequences in 

Connecticut and derives “substantial revenue” from interstate or international commerce.  See 

Ryan v. Cerullo, 282 Conn. 109, 124 (2007).  In the context of commercial torts, the place of 

injury is not where effects are eventually felt but where the “critical events” took place.  See 

Halo Tech, 2008 WL 877156 at *10 (citing Bross v. Aboubshait, 489 F. Supp. 1366, 1375 (D. 

Conn. 1980)).  In Bross, 489 F. Supp. at 1375, this Court explained that direct economic injury 

for conversion claims occurs where the defendants perform the acts to convert the property and 

that there is no jurisdiction where conversion occurred overseas. 

 Here, Carney has not made a single allegation about where any alleged conversion or 

fraudulent transfer occurred.  Illarramendi allegedly made payments through two Panamanian 

companies and a Receivership Entity outside the United States.  (Compl. ¶¶75, 88, 101, 110.)  

Any transfer of money was usually sent by offshore entities, and always received by offshore 

entities.  (Beracha Dec. ¶5.)  It is not alleged that transfers originated in or ended in Connecticut.  

It is not alleged that Beracha regularly does or solicits business in Connecticut, nor did he expect 

his activities would impact Connecticut, and he does not derive significant revenue from services 

rendered in Connecticut.  (Beracha Dec. ¶¶6, 9.)  No Receivership Entity is alleged to have 

provided services to Beracha; he entered into a single note with HVP on one occasion.  
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b) There Is No Long-Arm Jurisdiction Over Corporate 

Defendants 

 Long-arm jurisdiction over foreign companies like Fractal Fund, Fractal L Holding, 

Fractal P Holding, Northwestern, and Rowberrow, all of which are alleged to be domiciled in the 

British Virgin Islands (Compl. ¶¶30, 34, 35, 39, 40), is governed by two Connecticut statutory 

provisions.  First, Conn. Gen. Stat. §§ 33-920 and 929(e) govern suits against a foreign 

corporation that “transacts business” in Connecticut without a certificate of authority from the 

Connecticut Secretary of State.  “To establish jurisdiction under section 33-929(e), a plaintiff 

must establish that its causes of action arises out of the business that the foreign corporation 

conducted in Connecticut … the term ‘transacting business’ is not broadly interpreted in 

Connecticut.”  Ebm-Papst, Inc. v. AEIOMed, Inc., No. 3:08-cv-0549, 2009 WL 291012, at *3 (D. 

Conn. Feb. 6, 2009) (internal citations omitted).   Second, a foreign corporation may be 

subject to personal jurisdiction on any cause of action arising:  

(1) Out of any contract made in this state or to be performed in this state; (2) out 
of any business solicited in this state by mail or otherwise[]; … (4) out of tortious 
conduct in this state….   
 

Conn. Gen. Stat. § 33-929(f)(1).  Gen. Star Indem. Co. v. Anheuser-Busch Cos., Inc., 199 F.3d 

1322 (Table), WL 1024708 at *1 (2d Cir. 1999) (under Conn. Gen. Stat. § 33-929(f)(1) 

defendant’s tortious conduct must be directly and expressly targeted at the forum).   Carney has 

failed to allege facts that would satisfy any of those provisions in regards to any Defendant.  

Neither of those provisions applies. 

 Fractal Fund:  The sum of Carney’s relevant allegations are as follows: (1) that Fractal 

Fund entered into a contract with HVP and received “fictitious profits” paid by Illarramendi 

through Panamanian companies (Compl. ¶¶81, 91-92); (2) Cayman Islands fund SOF has 

unredeemed subscriptions in the Fractal Fund share classes STS-A and Fractal Factoring 
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(Compl. ¶¶133-134); (3) SOF transferred its subscription to the Fractal Fund share class Fractal 

Factoring II to Fractal Fund (Compl. ¶152); and (4) Fractal Fund purchased a credit-linked note 

from Cayman Islands fund STLF and received “fictitious profits.” (Compl. ¶¶159-160.)  Not 

only are these allegations either mistaken (Bibliowicz Dec. ¶¶20-48) or irrelevant, notably 

missing are any allegations that any contract was negotiated, signed, or performed in Connecticut 

(they were not), that after the contracts were executed Fractal Fund went to Connecticut to 

discuss them (it did not), or that the contracts had any sort of choice of law or choice of forum 

clauses designating Connecticut (they did not).  The contracts that appear to correspond to those 

alleged in the Complaint, however, generally contain choice of law and mandatory choice of 

forum clauses designating Florida law and Florida courts (Bibliowicz Dec. ¶¶23, 27, Exs. A, B), 

and British Virgin Islands courts (Bibliowicz Dec. ¶¶37-39, Exs. F ¶14, H ¶14, I ¶14).  There is 

no basis to find that Fractal Fund transacts business in Connecticut or made or performed a 

contract in Connecticut.  

 Fractal Fund is only aware of a single potentially relevant standalone contract, which 

appears to be referenced in paragraph 159 of the Complaint and provides for the application of 

Connecticut law.  (Bibliowicz Dec. ¶¶46-48, Ex. L).  However, the Complaint describes that 

contract as part of a single event involving two other contracts, one of which is the only one of 

the three that specifies a choice of venue –not Connecticut– for all disputes relating to it.  

(Compl. ¶¶149-167.)  The three contracts alleged to be part of this event cannot be a basis for 

Connecticut jurisdiction because, in combination, they explicitly exclude Connecticut as a venue 

to resolve any dispute relating to the transaction, which comports with the fact that Fractal Fund 

never intended to consent to the jurisdiction of Connecticut courts.  (Bibliowicz Dec. ¶487.)  
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Even if it were otherwise, the long-arm provision would only apply to the claim involving 

$431,280 with respect to this contract. 

 Fractal L Holding:  The sole potentially relevant allegation is that Fractal L Holding 

loaned money to Cayman Islands fund SOF (Compl. ¶133), which is not alleged to be 

negotiated, signed, or performed in Connecticut.  Moreover, the agreements that appear to 

correspond to those alleged in the complaint are governed by the law of the British Virgin 

Islands and have exclusive forum selection clauses specifying the courts of the British Virgin 

Islands.  (Bibliowicz Dec. ¶¶37-38, Ex. G ¶8.)  There is nothing that would support a finding that 

Fractal L Holding transacts business in Connecticut, or made or performed a contract in 

Connecticut.  There is no long-arm jurisdiction over Fractal L Holding. 

 Fractal P Holding:  The potentially relevant allegations are that HVP issued a promissory 

note to Fractal P Holding and that Fractal P Holding received less than it was due on the note 

from seven different entities related to Illarramendi (Compl. ¶¶115, 116), and that Fractal P 

Holding’s fund Fractal P Fund invested in HVP Master Fund, which is an offshore fund.  

(Beracha Dec. ¶47; Bibliowicz Dec. ¶31.)  Here, the agreement that appears to correspond to the 

one alleged in the complaint is governed by New York law and jurisdiction.  (Bibliowicz Dec. 

¶34, Ex. C at 1-2.)  There is no long-arm jurisdiction over Fractal P Holding. 

 Northwestern:  Carney does not even allege that Northwestern made or performed a 

contract with HVP or a Receivership Entity, and consequently cannot make a prima facie case 

that Northwestern entered into a contract in, or to be performed in, Connecticut.  The Court 

should find there is no long-arm jurisdiction over Northwestern. 

Rowberrow:  Although Carney alleges that Rowberrow entered into a number of 

promissory notes with HVP (Compl. ¶¶121, 127, 138, 168, 171), the notes that appear to 
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correspond to the ones alleged in the Complaint are all the same in form, and all designate New 

York law and New York jurisdiction.  (Affidavit of LeeAnn O’Neill attached hereto as Exhibit 3 

(“O’Neill Aff.”), Exs. A at 2, B at 2, and C at 2.)  Cayman Islands fund STLF is also alleged to 

have issued two credit-linked notes to Rowberrow (Compl. ¶¶176, 178), and Carney alleges that 

Rowberrow invested in SOF and HVP. (Compl. ¶127.)  Glaringly missing amidst the laundry list 

of purported contracts, yet again, are any allegations that any of these contracts were negotiated, 

signed, or performed in Connecticut, that any meetings after the contract was signed occurred in 

Connecticut, or that there was any connection whatsoever to Connecticut other than the fact that 

Illarramendi had his office in Connecticut.  There is thus no basis for long-arm jurisdiction over 

Rowberrow. 

D. Exercise Of Jurisdiction Over Defendants Violates Constitutional Due 

Process 

 
 Since Connecticut’s long-arm statute is not coextensive with due process, Carney must 

separately satisfy constitutional due process requirements.  Gerber Trade Fin., Inc. v. Davis Sita 

& Co., P.A., 128 F. Supp. 2d 86, 90 (D. Conn. 2001); Savin v. Ranier, 898 F.2d 304, 306 (2d Cir. 

1990).  Even if Carney had alleged personal jurisdiction under the long-arm statute –which he 

did not– and even if this Court found long-arm jurisdiction –which does not exist–, exercise of 

jurisdiction in this case would not comport with either a special due process standard for torts or 

the traditional minimum contacts analysis.  Even the two Movants that filed claims with Carney, 

Fractal Fund and Rowberrow, cannot be shown to have purposefully availed themselves of the 

benefits of Connecticut.  They filed their claims with Carney’s consultants in New York, and 

then only because they were unilaterally required to file their claims there.  (Order Setting Bar 

Date, SEC v. Illarramendi, Doc. No. 365 at 2.) 
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1. Exercise Of Jurisdiction Over Defendants Violates Due Process Under 

The Calder Effects Test For Torts  

 

 Connecticut long-arm provisions that reference torts closely track the Calder effects test, 

which does not provide a basis for jurisdiction here.  In Calder v. Jones, 465 U.S. 783, 788-90 

(1984), the Court held that where a forum is the focal point of an allegedly libelous article and of 

the harm suffered, jurisdiction in that forum is proper and does not offend due process.  

Minimum contacts might be found to exist under the Calder effects test where defendant 

“purposefully directed” the harmful effects of his activities at the forum.  See LiButti v. United 

States, 178 F.3d 114, 123 (2d Cir. 1999); Chaiken v. VV Publ. Corp., 119 F.3d 1018, 1029 (2d 

Cir. 1997) (declining to exercise jurisdiction under the Calder effects test where defendant did 

not act with knowledge of a harm the “brunt” of which would be felt in the forum).  Calder does 

not provide a basis for personal jurisdiction in this case. 

 As previously explained supra Section II.C., Carney has not made a single allegation that 

the allegedly fraudulent transactions were aimed at Connecticut, or that the brunt of any 

foreseeable harm would be suffered in Connecticut.  His allegations that various Defendants 

should have known of Illarramendi’s fraud or should have questioned the validity of the 

transactions (Compl. ¶2, 92, 97, 105, 109, 114, 118) are similarly unavailing in establishing any 

sort of purposeful intent that such fraud was targeted at Connecticut.  Declarants Beracha and 

Bibliowicz explain that Illarramendi’s transactions were normal Venezuelan currency swaps and 

credit-linked notes indexed to Venezuelan sovereign debt, and that in addition Illarramendi acted 

as a mirror counterparty for well-known institutions, such that there was no basis to know that he 

was a fraudster.  (Beracha Dec. ¶¶10, 19-23, 43-47, 50-51; Bibliowicz Dec. ¶¶15-17.)  As 

Carney admits, he seeks to challenge “extraordinarily complex and multi-layered transactions” 

(Compl. ¶54).  Nothing about these transactions suggests that they were aimed at Connecticut, 
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that any Defendant foresaw harm or that they expected the brunt of the harm to occur in 

Connecticut.  In this case, in fact, the brunt of the harm was felt abroad by the counterparties, 

like Rowberrow and Fractal Fund, which were owed $106,200,000.00 when they learned of 

Illarramendi’s fraud.  

2. Exercise Of Jurisdiction Over Movants Violates Due Process Under 

The International Shoe Minimum Contacts Analysis 

 

 Exercise of personal jurisdiction must comport with traditional due process requirements, 

which begins with a minimum contacts inquiry.  This requires identifying a defendant’s 

minimum contacts with the forum state, whether the plaintiff’s claim “arises out of or relates to” 

those contacts, and showing the defendant “purposefully availed itself” of the privilege of doing 

business in Connecticut so that the defendant could reasonably foresee being hailed into 

Connecticut’s courts.  Mario Valente Collezioni, Ltd. v. Confezioni Semeraro Paolo, S.R.L., 264 

F.3d 32, 27-38 (2d Cir. 2001) (citation omitted); World-Wide Volkswagen Corp. v. Woodson, 

444 U.S. 286, 297 (1980).   

 In this case, it was Illarramendi who unilaterally decided to move his office from New 

York to Connecticut during the course of his dealings with Beracha alleged in the Complaint 

(Beracha Dec. ¶8), such that dealing with Illarramendi could not have been a decision by 

Beracha to avail himself of Connecticut.  See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 

475 (U.S. 1985) (purposeful availment prevents exercise of jurisdiction where contacts with 

forum result from plaintiff’s “unilateral activity” in the forum state).  Rowberrow and Fractal 

Fund filed claims with Carney with his consultant in New York, but it was not their choice 

(Order Setting Bar Date, SEC v. Illarramendi, Doc. No. 365 at 2) and therefore it was not 

purposeful availment. 
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a) Exercising Personal Jurisdiction Over Two Claimants Would 

Not Comport With Due Process 

 Carney alleges that the mere filing of a proof of claim by Fractal Fund and Rowberrow is 

submission to the jurisdiction of the Court such that a due process analysis would not be 

required.  (Compl. ¶¶30, 40.)  Even if correct, which it is not, that would apply solely to those 

two Movants.  Although federal cases have found that due process is not offended where a court 

exercises jurisdiction over a creditor who has filed a bankruptcy claim, those cases avoid 

conducting a minimum contacts analysis and conclude that the creditor had a “choice to file a 

claim… or abstain.”  See, e.g., In re Schwinn Bicycle Co., 182 B.R. 526, 532 (Bkrtcy. N.D. Ill. 

1995); Kline v. Zueblin, AG (In re Am. Export Group Int’l Servs., Inc.), 167 B.R. 311, 313 

(Bkrtcy. D. Col. 1994).  This is not, however, a bankruptcy proceeding.  

 Here, the Court ordered that “claims against any of the entities or assets administered by 

the Receiver … must be asserted using the Notice and Proof of Claim Form.”  (Order, SEC v. 

Illarramendi, Doc. No. 365).  Then the Court enjoined all potential claimants from suing 

elsewhere.  (Am. Order App’g Receiver, SEC v. Illarramendi, Doc. No. 423.)  Accordingly, 

rather than being able to institute suit pursuant to the relevant forum selection clauses, Fractal 

Fund and Rowberrow were required to file their claims in New York in order to avoid losing 

their claims.  Thus, no Movant purposefully availed itself of Connecticut, as required by due 

process considerations. 

 Even if that were not so, submission to the forum would be limited to counterclaims 

related specifically to the claims filed, and do not encompass permissive or unrelated 

counterclaims.  See Gill v. Phillips, 337 F.2d 258, 263 (5th Cir. 1964) (“mere” filing of a proof 

of claim not sufficient to constitute consent to jurisdiction because none of the creditor’s claims 

were predicated on the same transaction as the alleged voidable transfers).  Here, Carney does 
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not allege an attempt to void claims for money due submitted by Fractal Fund and Rowberrow.  

Rather, all of the transactions and transfers at issue are alleged by Carney to have been distinct 

transactions, fully performed and concluded. 

b) No Defendant Has Minimum Contacts With The Forum Or 

Purposefully Availed Itself Of Connecticut 

 This case’s only connection with Connecticut is that Illarramendi advised or managed 

overseas transactions from an office in Connecticut.  As held in In re Amaranth Natural Gas 

Commodities Litig., 587 F. Supp. 2d 513, 537 (S.D.N.Y. 2008), a defendant lacks the requisite 

minimum contacts to support personal jurisdiction where its only connection to the forum is that 

it invested in a foreign hedge fund located in the Cayman Islands but managed by plaintiffs from 

the forum.  For the same reasons, Illarramendi’s running of a web of offshore entities to enter 

into derivative transactions with foreigners abroad does not establish minimum contacts with 

Connecticut just because he ran his side of the deals from Stamford. 

  Moreover, any contacts of the Defendants with Connecticut are fortuitous and 

attenuated, and did not constitute purposeful availment of this forum.  (Beracha Dec. ¶¶7-8, 16, 

31, 38-39, 53; Bibliowicz Dec. ¶¶26-27, 33-34, 40, 44, 48.)    

 Moris Beracha:  According to the Complaint, it was not Beracha who engaged 

Illarramendi, but rather it was Illarramendi who “brokered” the transactions, while Beracha was 

“assisting in brokering,” as “Illarramendi repeatedly turned to Beracha for help.”  (Compl. ¶¶ 58, 

61, 62.)  Beracha did not reach out to Illarramendi in Connecticut; rather, it was Illarramendi 

who came to Beracha with each proposed transaction, either by telephone or email or, when in 

person, usually in Venezuela and never in Connecticut.  (Beracha Dec. ¶¶15, 19, 39.)  Beracha 

visited Connecticut once after the alleged transactions had occurred.  (Beracha Dec. ¶7.)  

Beracha was at most a derivative counterparty who is never alleged to have invested money in 
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Connecticut.  (Beracha Dec. ¶¶9, 16, 24, 26, 31, 38-39, 48.)  Finally, none of the contracts 

referenced in the Complaint allegedly involving Beracha was made in, or performed in, 

Connecticut.  Thus Beracha did not purposefully avail himself of Connecticut.   

 Fractal Fund:  The Complaint fails to allege facts to show that Fractal Fund established 

minimum contacts by purposefully availing itself of Connecticut.  In fact Fractal Fund never 

intended to be brought into the jurisdiction of Connecticut.  (Bibliowicz Dec. ¶¶27, 40, 48.)  All 

of the contracts potentially relevant to Fractal Fund, save one, contain choice of law and forum 

provisions specifying exclusive Florida and British Virgin Islands law and forum.  (Bibliowicz 

Dec. ¶¶23, 27, 37-39, Exs. A, B, F ¶14, H ¶14, I ¶14.)  The British Virgin Islands was Fractal 

Fund’s preferred forum with the Receivership Entities.  (Bibliowicz Dec. ¶41.)  One contract that 

appears to correspond to the note identified in paragraph 159 of the Complaint provides that it is 

deemed to have been made in Connecticut subject to Connecticut law (Bibliowicz Dec. ¶¶46-48), 

but as explained above, Carney claims it is part of the same event as two other contracts.  Only 

one of those three contracts has a forum selection clause, which broadly encompasses any 

dispute relating to the alleged three-contract event, dictating that the British Virgin Islands have 

exclusive jurisdiction.  (Bibliowicz Dec. ¶41.)  Even if the Court were to find otherwise, due 

process would only allow Carney to proceed with the single claim for $431,280 that Fractal Fund 

allegedly received in “fictitious profits” related to that contract.  (Compl. ¶¶159-160.)  

Fractal L Holding:  The Complaint fails to allege any facts that show Fractal L Holding 

established minimum contacts by purposefully availing itself of Connecticut.  It does not even 

intimate that Fractal L Holding approached Illarramendi or the Receivership Entities or 

otherwise benefited from the protection of Connecticut, nor has Fractal L Holding done so.  

(Bibliowicz Dec. 409.)  The sole allegation Carney makes regarding Fractal L Holding is a loan 
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involving Cayman Islands fund SOF, without so much as a claim that Fractal L Holding received 

any fraudulent transfer with respect to that loan.  (Compl. ¶¶133-134.)  The agreements that 

appear to be relevant to that loan also do not evidence purposeful availment of Connecticut and 

are governed by the law and exclusive jurisdiction of the British Virgin Islands.  (Bibliowicz 

Dec. ¶¶37-38.) 

Fractal P Holding:  The sole allegations with respect to Fractal P Holding concern a note 

issued by HVP under which a fund purportedly held by Fractal P Holding was allegedly not paid 

its full due and an alleged investment made by Fractal P Holding in Michael KenwoodV.  

(Compl. ¶¶115-116, 150.)  Again, Carney does not allege that Fractal P Holding availed itself of 

Connecticut, nor has Fractal P Holding done so.  (Bibliowicz Dec. ¶¶33-34, 44.)  The agreements 

that appear to relate to those allegations do not evidence an intent to do so, as they are governed 

respectively by New York law and jurisdiction and Cayman Islands law.  (Bibliowicz Dec. ¶¶34, 

44, Exs. C at 2-3, J.) 

Northwestern:  There are no allegations that Northwestern entered into any contracts with 

any Receivership Entities or otherwise availed itself of Connecticut.  Carney merely claims that 

Northwestern received payments from Illarramendi through two Panamanian companies (Compl. 

¶¶73, 79, 88, 137), not from Connecticut.  Northwestern is not subject to jurisdiction here. 

 Rowberrow:  There is no allegation that it was Rowberrow who sought to do business or 

perform its contracts in Connecticut.  Carney alleges those contracts were, for the most part, 

promissory or credit-linked notes.  (Compl. ¶¶120, 127, 138, 168, 171, 176, 178.)  The 

apparently relevant notes provide for New York law and jurisdiction.  (O’Neill Aff., Exs. A, B, 

and C).  The Complaint also claims that Rowberrow received various payments from offshore 

Receivership Entities and non-Connecticut entities.  (Compl. ¶¶108, 128, 131, 137, 164, 177, 
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180, 182.)  It is not alleged that any of these transfers originated from or were sent to 

Connecticut, and they did not.  (Beracha Dec. ¶5.)  

 Likewise the Complaint omits facts to show minimum contacts or purposeful availment 

with respect to any other Defendant.  The Court should find that no Defendant has minimum 

contacts or purposeful availment of the Connecticut forum. 

III. CARNEY’S ATTEMPTS TO SERVE PROCESS SHOULD BE QUASHED 

 
 Under Rule 12(b)(5), Fed. R. Civ. P., Carney must bear the burden of showing that 

service is sufficient.  Khan v. Khan, 360 Fed. App’x. 202, 203 (2d Cir. 2010).  He cannot do so 

here as to any Defendant because the Complaint relies solely on the inapplicable federal 

receivership statute for personal jurisdiction, such that all attempts to serve the Complaint are 

improper and should be quashed under Rule 12(b)(5) for lack of personal jurisdiction.  See 

Markham v. Anderson, 531 F. 2d 634 (2d Cir. 1977); Kulko v. Super. Ct. of Cal., 436 U.S. 84 

(1978).  Even if arguendo the Complaint could properly be served on any basis other than as 

pled, and it cannot be, any effort now to invoke Connecticut’s long-arm statute to support service 

would be unavailing as there is no personal jurisdiction on that basis either. 

 Defendant Moris Beracha, moreover, is a citizen and resident of Venezuela not living in 

the United States (Beracha Dec. ¶¶3-4) who could only be served as provided under Rule 4(f), 

Fed. R. Civ. P., under the Hague Convention on Service Abroad of Judicial and Extrajudicial 

Documents or the Interamerican Convention on Letters Rogatory and its Additional Protocol, 

which are in force between the United States and Venezuela, or in accordance with an order of 

the Court.  Carney has not attempted to serve Beracha by any of those methods.  Thus, service 

attempts on Beracha should be quashed. 
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IV. THIS ACTION SHOULD BE DISMISSED BASED ON FORUM SELECTION 

CLAUSES AND THE DOCTRINE OF FORUM NON CONVENIENS 

 While neither the Supreme Court nor the Second Circuit have designated a single clause 

of Rule 12(b) as the appropriate mechanism for dismissal of a suit based on a valid forum 

selection clause, TradeComet.com LLC v. Google, Inc., 647 F.3d 472, 475 (2d Cir. 2011), there 

is a strong federal policy to enforce forum selection clauses.  M/S Bremen v. Zapata Off-Shore 

Co., 407 U.S. 1, 10 (1972) (forum selection clauses “are prima facie valid and should be 

enforced unless enforcement is shown by the resisting party to be ‘unreasonable’ under the 

circumstances”); TradeComet.com, 647 F.3d at 475 (following the Bremen standard).  That is 

also true where forum selection clauses are broad enough, as here, to encompass claims sounding 

in tort.  Roby v. Corp. of Lloyd’s, 996 F.2d 1353, 1360-61 (2d Cir. 1993).  Moreover, even if the 

Complaint alleges that all the transactions were tainted by fraud, dispute resolution clauses in the 

contracts remain binding unless such clauses specifically, as distinguished from the contracts as a 

whole, were fraudulent induced.  S.K.I. Beer Corp. v. Baltika Brewery, 612 F.3d 705, 711-12 (2d 

Cir. 2010); Roby, 996 F.2d at 1363.  Because Carney is bound by forum selection clauses that 

exclude Connecticut, the Court should dismiss the Complaint. 

 Movants do not have possession of all the contracts incorporated by reference in, but 

unattached to, the Complaint, but all the contracts Movants do have provide for jurisdiction and 

venue elsewhere, and the information available to Movants is that Connecticut jurisdiction and 

venue were not agreed in any contract.  Carney’s disregard for the dispute resolution clauses 

goes so far as to demand jury trial where the underlying contracts waive it.  (Bibliowicz Dec. 

Exs. A ¶16, B ¶15.)  At a minimum, the forum clauses show, for due process purposes, that 

Defendants did not enter into agreements in Connecticut or purposefully avail themselves of 

Connecticut, and that it would not be consistent with traditional notions of fair play and 
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substantial justice to hail any Defendant to court in Connecticut to resolve disputes relating to 

agreements referenced in the Complaint.  Further, as shown below, the forum selection clauses 

prevail here even if, arguendo, 28 U.S.C. §§ 754 and 1692 were applicable. 

 Based on the forum selection clauses set out here by Movants, the Court should dismiss 

all of Carney’s claims as to all Defendants unless he produces all the agreements on which he 

bases his allegations and shows which, if any, do not exclude Connecticut. 

A. Carney Is Bound By Forum Clauses That Bind Receivership Entities 

 Carney represented to this Court that he has “standing to bring claims that the 

Receivership Entities could have brought on their own behalf.”  (Compl. ¶51.)  A “receiver has 

no greater rights or powers than the corporation itself would have.”  Eberhard v. Marcu, 530 

F.3d 122, 132 (2d Cir. 2008).  A Receivership Entity “who brought suit in a forum other than the 

one designated by the forum selection clause” would have had “to make a strong showing in 

order to overcome the presumption of enforceability.”  Asoma Corp. v. SK Shipping Co., Ltd., 

467 F.3d 817, 822 (2d Cir. 2006) (internal citations and quotations omitted).   

 Federal courts have held specifically in the SEC receivership context that a receivership 

does not affect the applicability of a forum selection clause, and there is no basis in the federal 

receivership statute, 28 U.S.C. § 754, to pre-empt a forum selection clause.  Mosier v. HSBC 

Bank, N.A., No. 10-3669, 2010 WL 5422550 (C.D. Cal. 2010).  In Mosier, the court found that 

where a receiver brought tort claims on behalf of a receivership entity for fraud related to a 

contract, the receiver, standing in the shoes of the receivership entity, was bound by the forum 

selection clause.  Id.; see also Isp.com LLC v. Theising, 805 N.E.2d 767 (Ind. 2004) (corporate 

receiver subject to contractual undertaking such as an arbitration or forum selection clause); U.S. 

v. Franklin Nat’l Bank, 512 F.2d 245, 249 (2d Cir. 1975) (receiver, who was unable to maintain 

action in district where appointed due to “venue problems,” had to allege independent 
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jurisdictional ground because 28 U.S.C. § 754 was “only intended to streamline” the 

“bothersome procedure of preliminary ancillary appointment” and not to change the law with 

respect to jurisdiction).  The Court should hold Carney bound by forum selection clauses in the 

contracts relating to the claims in the Complaint. 

B. All Claims With Respect To Transactions Labeled II, VIII, IX, XI, XIII, XV, 

And XVI Should Be Dismissed, As Well As Any Claims That Carney Does 

Not Show To Be Based On Contracts That Allow This Forum 

 
 Movants may attach relevant documents on which the Complaint relies where, as here, 

Carney has failed to do so.  Charles Alan Wright & Arthur R. Miller, 5A Fed. Prac. & Proc. Civ. 

§ 1327 (3d ed.).  The table below groups together and identifies contracts that appear to relate to 

transactions labeled II, VII, IX, XI, XIII, XV, and XVI, and identifies the choice of forum 

specified in each contract that should bind Carney.  With respect to the transaction labeled XV, 

the entirety of the dispute should be brought within the exclusive choice of forum provision of 

the SOF Subscription Agreement dated April 30, 2010, because the Complaint alleges that all of 

the agreements are part of a single transaction, and the wording of the provision is broad enough 

to encompass the other two agreements, which omit a choice of forum. 

 Contract  Choice of Forum 

ECMA between Fractal Fund and HVP dated August 
27, 2007 (Compl. ¶81; Bibliowicz Dec. ¶23) 

Exclusively Florida 
(Bibliowicz Dec. Ex. A ¶16)  

II 

Revised ECMA between Fractal Fund and HVP dated 
November 15, 2007 (Compl. ¶86; Bibliowicz Dec. ¶23) 

Exclusively Florida 
(Bibliowicz Dec. Ex. B ¶15)  

VIII HVP Promissory Note to Fractal P Fund dated October 
1, 2008 (Compl. ¶115; Bibliowicz Dec. ¶29) 

New York (Bibliowicz Dec. 
Ex. C at 1-2)  

HVP Promissory Note to Beracha dated November 5, 
2008 (Compl. ¶121; Beracha Dec. ¶50) 

New York (Beracha Dec. Ex. 
A at 2)  

IX 

 

HVP Promissory Note to Rowberrow dated November 
15, 2008 (Compl. ¶121; O’Neill Aff. ¶4) 

New York (O’Neill Aff. Ex. 
A at 2)  
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SOF Subscription Agreement with Fractal Fund for 
STS-A Share Class dated December 23, 2008 (Compl. 
¶133; Bibliowicz Dec. ¶37)  

Exclusively British Virgin 
Islands (Bibliowicz Dec. 
¶36)   

Fractal L Holding Loan Agreement to SOF dated 
December 26, 2008 (Compl. ¶133; Bibliowicz Dec. 
¶37) 

Exclusively British Virgin 
Islands (Bibliowicz Dec. 
¶36)   

SOF Subscription Agreement with Fractal Fund for 
STS-A Share Class dated April 26, 2010 (Compl. ¶133; 
Bibliowicz Dec. ¶37) 

Exclusively British Virgin 
Islands (Bibliowicz Dec. Ex. 
F  ¶14) 

SOF Subscription Agreement with Fractal Fund for 
Fractal Factoring Share Class dated December 29, 2008 
(Bibliowicz Dec. Ex. ¶39) 

Exclusively British Virgin 
Islands (Bibliowicz Dec. Ex. 
H ¶14) 

Fractal L Holding Loan Agreement to SOF dated 
January 1, 2010 (Bibliowicz Dec. ¶37) 

Exclusively British Virgin 
Islands (Bibliowicz Dec. Ex. 
G ¶8)   

XI 

 

SOF Subscription Agreement with Fractal Fund for 
Fractal Factoring Share Class dated January 1, 2010 
(Bibliowicz Dec. Ex. ¶39) 

Exclusively British Virgin 
Islands (Bibliowicz Dec. Ex. 
I ¶14) 

XIII HVP Promissory Note to Rowberrow dated December 
31, 2008 (Compl. ¶138; O’Neill Aff. ¶5) 

New York (O’Neill Aff. Ex. 
B at 2) 

Fractal P Holding Subscription Agreement with 
Michael KenwoodV dated April 21, 2009 (Compl. 
¶150; Bibliowicz Dec. ¶42) 

None specified  

SOF Subscription Agreement with Fractal Fund dated 
April 30, 2010 (Compl. ¶152; Bibliowicz Dec. ¶45) 

Exclusively British Virgin 
Islands (Bibliowicz Dec. Ex. 
K ¶14)  

XV 

 

STLF Credit-Linked Note to Fractal Fund dated March 
15, 2010 (Compl. ¶159; Bibliowicz Dec. ¶46) 

None specified 

XVI HVP Promissory Note to Rowberrow dated September 
1, 2009 (Compl. ¶168; O’Neill Aff. ¶6) 

New York (O’Neill Aff. Ex. 
C at 2) 

 

As shown in the chart above, all of the listed transactions are covered by forum selection 

clauses designating a forum other than Connecticut for the resolution of any dispute relating to 

the agreement in which the clause is found.  There is no reason to set aside these clauses and they 
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should be given effect by dismissing claims relating to those transactions.  As to other 

transactions for which Movants do not have copies of agreements referenced in the Complaint, 

unless Carney can procduce copies and show that they allow resolution of the claims in 

Connecticut, they should be dismissed as well. 

C. The Forum Non Conveniens Doctrine Requires Dismissal 

 
This case does not belong in Connecticut for the additional reason that the forum non 

conveniens doctrine points to Venezuela as an adequate forum and demonstrates this forum to be 

inadequate.  This forum is inadequate because Carney attacks twenty (20) complex international 

transactions on the grounds that they were bogus, and the proof that these transactions were real 

is found overseas, primarily in Venezuela, where witnesses with knowledge, including foreign 

regulatory agencies, cannot be compelled to appear here for jury trial as demanded by Carney.  

Moreover, the Court entered an Order directing Carney “to bring such legal actions … in any … 

foreign court” and not only here.  (Am. Order App’g Receiver, SEC v. Illarramendi, Doc. No. 

423, ¶14(I) (emphasis added).)  As the Movants could not effectively defend themselves here, 

they consent to the jurisdiction of Venezuelan courts to litigate the claims in the Complaint if the 

Complaint were dismissed based on the forum non conveniens doctrine. 

The forum non conveniens doctrine rests on the principle that under certain circumstances 

where, as here, there exists a more convenient alternate forum, “a court may resist imposition 

upon its jurisdiction even when jurisdiction is authorized by the letter of a general venue statute.” 

Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507 (1947).  A district court “may dispose of an action 

by a forum non-conveniens dismissal bypassing questions of subject matter and personal 

jurisdiction, when consideration, fairness, and judicial economy so warrant,” Sinochem Int’l Co. 

v. Malay Int’l Shipping Corp., 549 U.S. 422, 432 (2007).  While reserving their position that the 
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Court, respectfully, lacks personal jurisdiction and that this case exceeds the territorial 

jurisdiction of the United States, Movants submit that the Court should not exercise jurisdiction 

even if arguendo it had any to exercise. 

First, the court should determine if there is an adequate alternative forum.  Norex 

Petroleum Ltd. v. Access Indus., Inc., 416 F.3d 146, 153 (2d Cir. 2005).  Second, if an adequate 

alternative forum exists, then the court should weigh the relative convenience of the forums by 

evaluating certain private and public interest factors to determine which forum is “most 

convenient” and “will best serve the ends of justice.”  Id.; Capital Currency Exch., N.V. v. Nat’l 

Westminster Bank PLC, 155 F.3d 603, 606 (2d Cir. 1998).  Finally, the Court should weigh in 

the balance any deference due to a plaintiff’s choice of forum.  Overseas Media, Inc. v. 

Skvortsov, 277 F. App’x 92, 96 (2d Cir. 2008) (internal quotations omitted). 

1. Venezuela Is An Adequate Alternate Forum  

 
 All that is needed to satisfy the adequacy of an alternate forum is a showing that 

“defendants are amenable to service of process there, and [that the forum] permits litigation of 

the subject matter of the dispute.”  Pollux Holding Ltd. v. Chase Manhattan Bank, 329 F.3d 64, 

75 (2d Cir. 2003).  An alternative forum would be inadequate only “in certain rare circumstances 

where the remedy is so unsatisfactory that it is no remedy at all, though the ‘mere fact that the 

foreign and home fora have different laws does not ordinarily make the foreign forum 

inadequate.’”  Florian v. Danaher Corp., 2001 U.S. Dist. LEXIS 19400, 6 (D. Conn. Nov. 20, 

2001) (quoting DiRienzo v. Philip Servs. Corp., 232 F.3d 49, 57 (2d Cir. 2000)).  Numerous 

federal courts, including the Second Circuit, have found Venezuela to be an adequate forum.  

See, e.g., Blanco v. Banco Indus. de Venezuela, S.A., 997 F.2d 974, 981-82 (2d Cir. 1993) 

(finding Venezuela to be an adequate alternative forum) (collecting cases); see also Villalobos v. 
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Loffland Bros. Co., 507 F. Supp. 904, 907 (S.D.N.Y.1981) (forum non conveniens dismissal in 

favor of litigation in Venezuela); Chirinos de Alvarez v. Creole Petroleum Corp., 613 F.2d 1240 

(3rd Cir.1980) (same). 

The Declaration of Jesús Escudero attached hereto as Exhibit 4 (“Escudero Dec.”), makes 

clear that Venezuela is an adequate forum.  A Venezuelan court would have jurisdiction over the 

parties.  (Escudero Dec. ¶¶18-23.)   The causes of action asserted in the Complaint have 

equivalents under Venezuelan law, which may also afford remedies based on piercing of 

corporate veils and joint and several liability.  (Escudero Dec. ¶¶31-35.)  The Court should find 

that Venezuela is an adequate forum. 

2. The Balance Of Private And Public Interests Favor A Venezuelan 

Forum 

 
 The Court must also balance private and public interests.  See Am. Dredging Co. v. 

Miller, 510 U.S. 443, 448 (1994); Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 509-09 (1947).  Here, 

the private and public factors favor a Venezuelan forum as the most appropriate forum to resolve 

this dispute.  (Escudero Dec. ¶42-44.) 

 First, the “private” factors to be considered by the court include “relative ease of access 

to sources of proof; availability of compulsory process for attendance of unwilling, and the cost 

of obtaining attendance of willing witnesses; … and all other practical problems that make trial 

of a case easy, expeditious and inexpensive.”  Schmerzler v. Intercontinental Hotels Group Res., 

Inc., 2011 U.S. Dist. LEXIS 92275, 10-11 (D. Conn. Aug. 18, 2011) (quoting Gulf Oil Corp, 330 

U.S. at 508).  Here the location of documents favors Venezuela because Carney has used 

consultants in New York to facilitate easy (presumably web) access to Receivership Entity 

records for multiple cases at substantial costs already incurred, while documents in Venezuela 

have not yet been gathered.  Also, important witnesses for the defense of Defendant Moris 
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Beracha could not be compelled to testify in the United States because they are citizens and 

residents of Venezuela (Beracha Dec. ¶¶27-29, 40-44, 49; Escudero Dec. ¶¶37, 39), letters 

rogatory from this Court would not result in general document discovery in Venezuela or in 

discovery of relevant documents held by Venezuelan regulatory agencies (Beracha Dec. ¶¶30, 

42; Escudero Dec. ¶¶40-42), the documentary evidence is in Spanish and would have to be 

translated for use here (Beracha Dec. ¶¶30, 42, 49), and understanding these transactions 

efficiently would require knowledge of Venezuelan markets, laws, regulations, and practices that 

is abundant in Venezuela and scarce here.  (Beracha Dec. ¶¶30, 42; Escudero Dec. ¶44.) 

 Even if witnesses in Venezuela were deposed under The Hague Convention on the 

Taking of Evidence Abroad, a Venezuelan judge would preside, they could not be compelled to 

answer questions, there would be no stenographic transcript, and the deposition would be 

expected to consist of about twenty (20) questions.  (Escudero Dec. ¶¶37-38.)  The Venezuelan 

government could, and probably would, invoke treaty rights to withhold cooperation with an 

American court in this case, due to certain allegations in the Complaint.  (Escudero Dec. ¶41.)  

However, litigation in Venezuela would provide for general access to compel witnesses and 

documents, but would also be able to effectively procure admissible evidence from the United 

States through The Hague Convention on the Taking of Evidence Abroad, which is in force 

between these two countries as well as other jurisdictions of possible relevance like Panama, the 

British Virgin Islands and the Cayman Islands.  (Escudero Dec. ¶¶24-30, 42.)  Willing witnesses 

would find it more convenient to testify in Venezuela than here.  It is unclear fraudster 

Illarramendi is in Connecticut, but if he is only his convenience might favor this forum. 

Second, the “public interest” factors relate to issues of judicial economy and efficient 

resolution of disputes in determining whether a case should be dismissed for forum non 
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conveniens.  These include: “(1) the administrative difficulties flowing from court congestion; 

(2) the local interest in having controversies decided at home; (3) the interest in having a trial in 

a forum that is familiar with the law governing the action; (4) the avoidance of unnecessary 

problems in conflict of laws or in the application of foreign law; and (5) the unfairness of 

burdening citizens in an unrelated forum with jury duty.”  Murray v. British Broad. Corp., 81 

F.3d 287, 293 (2d Cir. 1996) (citing Gulf Oil, 330 U.S. at 508-09). 

Here, Venezuela clearly has an interest in the allegations of the Complaint, which allege 

transactions apparently subject to Venezuelan regulatory agencies (Beracha Dec. ¶20; Escudero 

Dec. ¶22), under the auspices of the Venezuelan government’s program to lower the swap 

exchange rate (Beracha ¶¶34-37), and involving the worker pension funds of the Venezuelan 

state-owned oil company.  A Venezuelan court would be familiar with Venezuelan markets, 

laws, regulations, and practices (Escudero Dec. ¶¶43-44).  On the other hand, there are no 

allegations that Connecticut or U.S. investors bore the brunt of Illarramendi’s fraud. 

The Court should find that the balance of private and public factors favor a Venezuelan 

forum. 

3. Plaintiff’s Choice of Forum Should Be Afforded Little Deference 

 
Finally, courts will assess how much deference to afford a plaintiff’s choice of forum by 

analyzing several factors.  These include: (1) the convenience of the plaintiff’s residence in 

relation to the chosen forum, (2) the availability of witnesses or evidence to the forum district, 

(3) the defendant’s amenability to suit in the forum district, (4) the availability of appropriate 

legal assistance, and (5) other reasons relating to convenience or expense.  Schmerzler, 2011 

U.S. Dist. LEXIS 92275, 6.  Here, neither Carney’s residence nor the various Receivership 

Entities’ residence provides a strong case for a Connecticut forum.  Carney is a New York 
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lawyer based in New York, not Connecticut, who is being well compensated.  The domicile of 

the various Receivership Entities is irrelevant in a receivership case; no doubt Carney would say 

that he was rightly appointed to receive all their property. 

The Court should accordingly dismiss this case in favor of Venezuela. 

V. THE COURT SHOULD MODIFY THE AMENDED ORDER APPOINTING 

RECEIVER TO ALLOW LAWSUITS AGAINST THE RECEIVER 

 
The Appointing Order dated January 12, 2012 includes an antisuit injunction that is 

currently in place to enjoin the parties to “Ancillary Proceedings” from “commencing or 

continuing” such proceedings.  (Am. Order App’g Receiver, SEC v. Illarramendi, Doc. No. 423 

¶37.)  “Ancillary Proceedings” are defined as follows: 

All civil legal proceedings of any nature, including but not limited to, bankruptcy 
proceedings, arbitration proceedings, foreclosure actions, default proceedings, or 
other actions of any nature: (a) against [Carney], in his capacity as Receiver; (b) 
involving any Receivership Property, wherever located; (c) the Receivership 
Entities, including subsidiaries and partnerships; or, (d) any of the Receivership 
Entities’ past or present officers, directors, managers, members, agents, or general 
or limited partners sued for, or in connection with, any action taken by them while 
acting in such capacity of any nature, whether as plaintiff, defendant, third-party 
plaintiff, third-party defendant, or otherwise  (such proceedings are hereinafter 
referred to as “Ancillary Proceedings”). 

(Am. Order App’g Receiver, SEC v. Illarramendi, Doc. No. 423 ¶36.)  That antisuit injunction 

is overbroad at least to the extent that it enjoins persons who otherwise have the statutory right 

to sue Carney under the receivership statute without leave of the court, and persons outside the 

court’s personal jurisdiction.   

 As explained supra in Section II.A.1, the federal receivership statute, 28 U.S.C. § 754, 

refers to 28 U.S.C. § 959, which provides that receivers like Carney “may be sued, without 

leave of the court appointing them, with respect to any of their acts or transactions in carrying 

on business connected with such property.”  28 U.S.C. § 959.  With respect to the antisuit 

injunction, the Appointing Order is so overbroad that it not only enjoins lawsuits authorized by 
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statute, but enjoins them with respect to receivership property located outside the territory of the 

United States that does not even fall within the territorial scope of the federal receivership 

statute.  The Amending Order should be modified to allow lawsuits against Carney without 

leave of the Court as Congress intended.  

 In addition, the antisuit injunction contained in the Amending Order is, in effect, a 

preemptive worldwide antisuit injunction that restrains persons outside the Court’s personal 

jurisdiction, such as the Movants.  An international antisuit injunction should be “used 

sparingly,” should be granted “only” with “great care and great restraint,” and cannot be entered 

against parties that are not subject to the jurisdiction of the enjoining court.  China Trade and 

Dev’t Corp. v. M.V. Choong Yong, 837 F.2d 33, 35-36 (2d Cir. 1987); see Laker Airways Ltd. v. 

Sabena, 731 F.2d 909, 923 (D.C. Cir. 1984) (“[p]rescriptive jurisdiction is activated only when 

there is personal jurisdiction”).  The Court should modify the Appointing Order to exclude from 

its antisuit injunction provisions, particularly its paragraphs 36 and 37, parties like the Movants 

over whom personal jurisdiction is lacking.  
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CONCLUSION 

 For the foregoing reasons, the Court should dismiss this action as to all defendants with 

prejudice and permanently enjoin Carney from further attempts at service of process on 

Defendants. 

 Respectfully submitted, 
 

/s/ Michael P. Socarras 
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