
 
October 15, 2013 
 
Honorable J. Paul Oetken 
40 Foley Square, Room 2101 
New York, NY 10007 

 
Re: Reich, et al. v. Betancourt Lopez, et al., No. 13 CV 5307 
 

Dear Judge Oetken: 
 

We, on behalf of Defendant Francisco D’Agostino, write pursuant to Your Honor’s 
Individual Practice Rule 4.A to request a pre-motion conference to seek permission to move to 
dismiss Plaintiffs’ Complaint pursuant to Fed. R. Civ. P. 12(b) because Plaintiffs failed to withdraw 
or amend their complaint after being informed of its legal and factual deficiencies.  To avoid 
duplication, we join the letter of the Derwick Defendants also being filed today.   

 
We write separately on behalf of Mr. D’Agostino because Plaintiffs’ complaint contains 

very few factual allegations that specifically relate to him.  The first claim asserted against Mr. 
D’Agostino is a RICO claim.  But, Plaintiffs’ complaint fails to identify any fraudulent statements 
or acts—much less doing so with particularity—specifically attributed to Mr. D’Agostino.  The 
remaining defamation-related claims against Mr. D’Agostino fail for the same reason:  the 
complaint does not identify a single defamatory statement uttered by Mr. D’Agostino.  A 
defamation claim cannot survive a motion to dismiss when it fails to identify the defamatory 
statement allegedly made.  Thai v. Cayre Grp., Ltd., 726 F.Supp.2d 323, 329 (S.D.N.Y. 2010).   

 
Plaintiffs’ broad and general accusations against all “Defendants” or lumping Mr. 

D’Agostino’s name in with the Derwick Defendants do not meet the necessary pleading 
requirements.  As this Court recently explained, the “essential purpose of Rule 8(a)’s pleading 
requirements is to ‘give the defendant[s] fair notice of what the claim is and the grounds upon 
which it rests.’ Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (citation omitted). This 
purpose is undermined when a plaintiff utilizes a generalized term like ‘defendants’ to obfuscate 
each defendant’s role in the alleged conduct or the legal theory of liability on which he is relying.”  
Watkins v. Smith, No. 12-4635, 2013 WL 655085, at *9 (S.D.N.Y. Feb. 22, 2013).  This is 
especially true in a case like this one—involving RICO heightened-pleading standards and 
defamation-based claims.   

 
Sincerely, 
 
 
 
William Christopher Carmody  
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